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REPORT OF THE ATTORNEY GENERAL. 


Srare or Nesraska, Leeat DevartMent, 
Liycoty, Nesrasxa, November 30, 1908. 
To His Excellency, George L. Sheldon, Governor. 

Sir: Agreeable to the command of the constitution of 
the State I have the honor to submit herewith the biennial 
report of the legal department for the period ending 
November 30, 1908. 

Very respectfully, 
Witi1am T. THomeson, 
Attorney General. 


DISBURSEMENTS OF MONEY APPROPRIATED BY 
THE LEGISLATURE. 
Appropriations April 1, 1905 to April 1, 1907. 
ATTORNEY GENERAL'S SALARY. 


1906, 

Dec. 1. By balance $1,000.00 
Dec. 22. ‘To Norris Brown, fourth quarter $500.00 

1907. 


Feb. 15. ‘Io W.’T. Thompson, first quarter 500.00 


$1,000.00 $1,000.00 
DEPUTY ATTORNEY GENERAL/’S SALARY. 


1906, 

Dec. 1. By balance $600.00 
Dec. 11. To W. T. Thompson . $150.00 

1907. 

Jan. 16. To W. B. Rose 150.00 

Feb. 15. Too W. B. Rose 150.00 

Mar. 18. ‘To W. B. Rose 150.00 


$600.00 $600.00 
ASSISTANT ATTORNEY GENERAL'S SALARY. 


1906. 

Dec. 1. By balance $600.00 
Dec. 11. To W. B. Rose $150.00 

1907. 

Jan. 16. ‘To Grant G. Martin 150.00 

Feb. 16. To Grant G. Martin 150.00 

Mar. 18. To Grant G. Martin 150.00 


$600.00 $600.00 


EXXvi 
1906. 
Mec 1 
Dec. 11. 
1907. 
Jan. 16. 
Feb. 18. 
Mar. 11. 
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STENOGRAPHER’S SALARY. 


By balance 


To F. J. Irwin $70.00 
To F, J. Irwin 70.00 
To F. J. Irwin 70.00 
To F. J. Irwin 70.00 

$280.00 


$280.00 


$280.00 


POSTAGE, STATIONERY, AND OTHER OFFICE 


1906, 


Dec. 1. 
Dec. 15. 
Dec. 22. 


1907. 
atin 7: 


June 30. 


EXPENSES. 


By balance 
To Western Union Telegraph Co. 
To Lincoln Linen Supply Co. 


To Benton Bros. 

To E. Hunger 

To transcript and exp. charges 

in Jensen Escheat Case 

To W. B. Rose, postage 

To Rudge & Guenzel Co. 

To Postal Telegraph-Cable Co. 
To Benton Bros. 

To Adams Express Co. 

To Rudge & Guenzel Co. 

To E. E. Francis 

To Harry Porter 

To E. R. Guthrie 

To West Publishing Co. 

To H. G. Taylor 

To H. G. Taylor 

To W. T. Thompson, clerk’s fees 

paid 

By error of Auditor of Public Ac- 
counts in drawing against ap- 


$ 2.97 
4.50 
78.50 
85 


propriation for previous biennium 


an item approved for appro- 
priation of present biennium 
By balance unexpended 


19.64 


$268.69 


$265.70 


2.99 


$268.69 


DISBURSEMENTS 
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FOR USE OF ATTORNEY GENERAL IN PROSE- 


1906. 
Dec. 


i 
Dec. 10. 
Dec. 12. 


Dec. 12 
Dec. 


1907. 

Jann. 2: 
Jan. 4. 
Jan. 7. 
Jan. 10. 
Jan. 16. 
Jan. 21. 
Jan. 20. 
Jan. 28. 
Jan. 28. 
Jan. 30. 
Feb. 16. 


Feb. 18. 


Feb. 26. 


Mar. 5. 
Mar. 18. 
Wpr> 2. 


Apr. 8. 
Apr. 27. 


May I. 
June 30. 


Dec. 31. 


CUTIONS. 
By balance 
To Fitch Bros. 23.00 
To E. F. Pontius 73:25 
To Geo. Anthes 16.25 
To Norris Brown, expenses 13.20 
To Benton Bros. 12.00 
To State Journal Co. 46.00 
To Frank Sutcliffe 36.00 
To H. C. Lindsay 37-90 
To H. G. Taylor 10.50 
To W. T. Thompson, railroad fare 131.60 
To J. H. McKenney 34.70 
To Benton Bros. 24.00 
To W. T. Thompson, expenses 100.15 
To Geo. Anthes 11.25 
To State Journal Co. 20.00 
To F. H. Going 24.00 
To Benton Bros. 10.00 
To State Journal Co. 6.00 
To Norris Brown, legal services 200 00 
To J. H. McKenney 3.00 
To State Journal Co. 15.00 
To Benton Bros. 5 7.00 
To H. C. Lindsay 51.80 
To H. C. Lindsay 26.10 
By balance unexpended 6.55 
$869.25 


$869.25 


$869.25 


ENFORCEMENT OF JUNKIN ACT. 


By ba‘ance 


To J. W. Brewster $ 12.62 
To H. M. Sinclair 500.00 
To D. Y. Clark 17.00 
To A. M. Post 250.00 
To H. H. Faldorf 14.00 


To G. F. Corcoran and E. J. 
Brown 156.73 


$8,051.60 


XXxvili 


Dec. 20. 
1907. 

Mar. 16. 
Mar. 21. 


Mar. 22. 


Mar. 22. 


Mar. 22. 


Mar. 23. 


ES 
Mar. 28. 


Apr. 2. 
pT. 2 
Apr. 6. 
Apr. 25. 
May 24. 


June 17. 
June 19. 


July 20. 
July 29. 


Aug. 26, 
Aug. 27. 
Bie 


Dec. 
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To J. C. Martin 


To Geo. Anthes 

To L. M. Pemberton 

To Geo. Anthes 

To Chas. A. Robbins 

To G. F. Corcoran and E. J. 
Brown 

To H. M. Sinclair 

To Chas. A. Robbins 

To J. O. Detweiler 

To H. A. Myers 

To G. F. Corcoran and E. J. 
Brown 

To Alma B. Meshier 


200.00 


23.76 
275.00 
39:10) 
19.13 


173-25 
101.76 
50.00 
32.80 
30 00 


272.25 
15.00 


To W. T. Thompson, expenses 


in lumber trust case 
To N. B. Kendall 
To P. C. Jensen 
To I. V. Reasoner 
To State Journal Co. 
To H.C. Lindsay 
To A. M. Post 
By balance unexpended 


27.48 
4.40 
13.00 
12.20 
120.00 
1,176.80 
300 00 


4,215.30 


$8,051.60 $8,051.60 


Appropriations April 1, 1907 to April 1, 1909. 
ATTORNEY GENERAL’S SALARY. 


1907. 
Apres I. 
May 29. 


Aug. 17. 


Dec. 17. 


1908. 


Mar. 23. 


June 15. 


By appropriation 

To W. T. Thompson, second 
quarter 

To W. T. Thompson, third 
quarter 

To W. T. Thompson, fourth 
quarter 


To W. T. Thompson, first 
quarter 


To W. T. Thompson, second ° 


quarter 


$500.00 
$500.00 


$500.00 


$500.00 


$500.00 - 


$4,000.00 


DISBURSEMENTS XXxix 


Sept. 15. To W. 'T. Thompson, third 
quarter $500.00 
Nov. 30. By balance unexpended 1,000.00 


$4,000.00 $4,000.00 


DEPUTY ATTORNEY GENERAL’S SALARY. 
1907. 


Apr. 1. By appropriation $3,600.00 
Apr. 16. To W. B. Rose 150.00 
May 18. ‘To W. B. Rose . 150.00 
June 17. To W. B. Rose 150.00 
July 15. To W. B. Rose 150.00 
Aug.17. To W. B. Rose 150.00 
Sept. 20. To W. B. Rose 150.00 
Oct. 18. To W. B. Rose 150.00 
Nov. 18. To W. B, Rose 150.00 
Dec. 17. To W. B. Rose 150.00 
1908. 

Jan. 18. To W. B. Rose £50.00 
Feb. 17. To W. B. Rose 150.00 
Mar. 21. To W. B. Rose 150.00 
Apr. 20. To W. B. Rose 150.00 
May 16. To W. B. Rose 7 150.00 
Juner5. To W. B. Rose 150.00 
July 15. To W. B. Rose 150.00 
Aug. 15. To W. B. Rose 150.00 
Sept. 15. To W. B. Rose 150.00 
Oct.17. To W. B. Rose 150.00 
Nov. 17. To W. B. Rose 150.00 
Nov. 30. By balance unexpended 600.00 


$3,600.00 $3,600.00 


ASSISTANT ATTORNEY GENERAL’S SALARY. 
1907. 


Apr. 1. By appropriation $3,600.00 
Apr. 16. To Grant G. Martin $150.00 
May 18. ‘To Grant G. Martin 150.00 
June 17. To Grant G. Martin 150.00 
July 15. To Grant G. Martin 150.00 
Augi7. To Grant G. Martin 150.00 
Sept. 16. To Grant G. Martin 150.00 


Oct. 18. To Grant G. Martin 150.00 


xL 


Nov. 18. 


Dec. 17. 
1908. 

Jan. 18. 
Feb. 17. 


Mar. 21. 


Apr. 20. 
May 16. 


June 15. 


July 15. 


Aug. 15. 
Sept. 15. 


Oct. 17. 


Nov. 17. 
Nov. 30. 


1907. 

Apr. 1. 
Apr. 18. 
May 13. 
June 17. 
July 15. 


Aug. 17. 
Sept. 16. 


Oct. 18. 


Nov. 18. 


Dec. 17. 
1908. 

Jan. 18. 
Feb. 17. 


Mar. 21. 


Apr. 20. 
May 16. 
June 15. 
July 15. 


Aug. 15. 
Sept. 15. 


Oct. 17. 


Nov. 17. 
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To Grant G. Martin 
To Grant G. Martin 


To Grant G. Martin 
To Grant G. Martin 
To Grant G. Martin 
To Grant G. Martin 
To Grant G. Martin 
To Grant G. Martin 
‘To Grant G. Martin 
To Grant G. Martin 
To Grant G. Martin 
To Grant G. Martin 
To Grant G. Martin 
By balance unexpended 


$3, 


150.00 
150.00 


150.00 
150.00 
150.00 
150.00 
150.00 
150.00 
150.00 
150.00 
150.00 
150.00 
150.00 
600.00 


600.00 


STENOGRAPHER’S SALARY. 


By appropriation 

To F. J. Irwin 

To F. J. Irwin 

To Josephine Murphy 
To Josephine Murphy 

To Josephine Murphy 
To Josephine Murphy 
To Josephine Murphy 

To Josephine Murphy 

To Josephine Murphy 


To Josephine Murphy 
To Josephine Murphy 
To Josephine Murphy 
To Josephine Murphy 
To Josephine Murphy 

To Josephine Murphy 
To Josephine Murphy 

To Josephine Murphy 
To Josephine Murphy 
To Josephine Murphy 
To Josephine Murphy 


$100.00 


100.00 
100,00 
100,00. 
100.00 
TC0.00 
100,00 
100.00 
100.00 


100.00 
100.00 
100.00 
100.00 
100.00 
100.00 
TOO OO 
100.00 
100.00 
100.00 
100.00 


$ 


3,600.00 
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Nov. 30. By balance unexpended 400.00 


$2,400.00 $2,400.00 
POSTAGE, STATIONERY AND OTHER OFFICE 


EXPENSES. 

1907. : 
Apr. 1. By appropriation $3,000.00 
Apr. 29. ‘To Benton Bros. $ 10.00 
Apr. 30. To State Journal Co. 14.00 
May 6. To D. M. Butler F1.00 
May 20. To Benton Bros. 34.00 
May 21. ‘To Harry Porter 16.41 
May 27. ‘To W. T. ‘Thompson, postage 

paid : 25.00 
May 29. To N. Ress 1.00 
May 31. ‘To State Journal Co. 12235 
June 8. To O. M. Quackenbush 6.00 
June io. To Benton Bros. 19.00 
June tg. To T. H. McGahey 16.50 
June 24. To Benton Bros. 18.00 
July 3. To West Publishing Co. 20.80 


July 5. To Smith Premier Typewriter Co. 47.75 
July 18. To Nebraska Telephone Co. 23.65 
Jwy 19. To Rudge & Guenzel 1.50 
July 29. To American District Teleg’h Co. —.70 


Ju'y 29. To State Journal Co. 8.50 
July 31. To Benton Bros. 13.00 
Ju'y 31. To Lincoln Linen Supply Co. 5-25 


Aug. 2. To W. 'T. Thompson, ex- 
penses and postage 
Aug. 5. To Rudge & Guenzel Co. 
Aug. & To Union Advertising Co. 
Aug. 14. To Harry Porter 
Aug. 30. To West Publishing Co. 
Sept. 14. To Benton Bros. 
Sept. 30. To Benton Bros. 
Oct. 4. To Harry Porter 
5. To Adams Express Co. 
Oct. g. ‘To Rudge & Guenzel Co. 
2. ‘To Benton Bros. 
Oct. 22. To Riggs Pharmacy Co. 
23. ‘To Gillespie & Phillips 
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Oct. 30. To Harry Porter 4.30 
Noy. 1. To W. 'T. Thompson, expenses 151.48 
Nov. 2. To Benton Bros. 2300 
Nov. 7. To Woodruff-Collins Ptg. Co. 16.00 
Nov. 14. To H. G. Taylor 25.00 
Nov. 14. To G. H. Thummel 15.75 
Noy. 15. To W. T. Thompson, expenses 20.51 
Noy. 15. To Western Union ‘Tel. Co. 10.13 
Nov. 18. To Benton Bros. 19.00 
Dec. 2. To Harry Porter 6.50 
Dec. 3. To A. D. Benway Co. 36.50 
Dec. 3. To Independent Publishing Co. 14.00 
Dec. 3. To Benton Bros. 18.00 
Dec. 4. To W. B. Rose, expenses 6.68 
Dec. 6. To Pacific Express Co. 3.62 
Dec. 9. To Adams Express Co. 4.84 
Dec. 17. ‘To Benton Bros. 27.00 
Dec. 17. To Legal News Co. 9.00 
Dec. 26. To W. T. Thompson, expenses 30.70 
Dec. 30. To Nebraska Telephone Co. 27.00 
1908. 

Jan. 2. To State Journal Co. 85.00 
Jan. 2. To Hammond Printing Co. 11.00 
Jan. 3. To United States Express Co. 6.04 
Jan. 3. To State Journal Co. 76.00 
Jan. 8. To American Express Co. 6.14 
Jan. 8. To W. G. Stamm Co. 2.50 
Jan. 9. ‘To Nebraska Telephone Co. 22.85 
Jan. 15. ‘To Western Union Telegraph Co. 3.36 
Jan. 16. ‘To Independent Publishing Co. 10.00 
Jan. 17. To Lawyers Co-operative Pub. Co. 2.00 
Jan. 18. ‘To American District Tel. Co. 25S 
Jan. 18. To Gillespie & Phillips 7.00 
Jan. 20. To Benton Bros. 17.00 
Jan. 25. ‘To Independent Publishing Co. 26.00 
Jan. 30. To W. B. Rose, expenses 7.87 
Jan. 31. To Western Towel Co. 4.50 
Jan. 31. To Harry Porter 3.60 
Jan. 31. To Gillespie & Phillips 12.00 
Feb. 14. To E. R. Sizer 25.00 
Feb. 18. To Rudge & Guenzel 75 
Mar. 3: To Harry Porter L75 
Mar. 3. To Benton Bros. 8 oc 


Mar. Ir. 


Apr. 1. 
Apr. 4. 
Apr. 6. 
Apr. 6. 
Apr. 6. 
Apr. 13. 
Apr. 23. 
Apr. 24. 
May 2. 
May 4. 
May 8. 
May I5. 


June 
June 
June 


June 
June 
June 
June 15. 
June 20. 
June 25. 
July 1. 
July 3. 
July 7. 
July 8. 
July 30. 
July 30. 


Aug. 21. 
Sept. 15. 
Sept. 21. 


Oct 92: 
Oct. 9. 
Oct. 9. 
Ot: 19. 
Oct. 20. 


Nov. 28. 
Nov. 30. 


SNP 


ye 


DISBURSEMENTS 


To Chicago, Burlington & 


Quincy R. Co. 91.05 
To Lincoln ‘Telephone Co. 13.10 
To Lincoln Telephone Co. 37-55 
To Postal Telegraph-Cable Co. 1.47 
To W. B. Rose, expenses 187.40 
To W. T. Thompson, expenses 45.00 
To Nebraska Telephone Co. 21.15 


To W. T. Thompson, expenses 17.45 
To Western Union Tel. Co. 14.38 


To Rudge & Guenzel 3-75 
To West Publishing Co. 8.00 
To Frank Shepard 3.00 
To Chicago, Burlington & 

Quincy R. Co. 68.20 
To Benton Bros. 21.00 
To Gillespie & Phillips 21.00 
To Lincoln Gas & Electric 

Light Co. 10.20 
To State Journal Co. 93-00 
To Harty Porter 31.45 
To Adams Express Co. 1.10 


To W. T. Thompson, expenses 295.20 
To W. B. Rose, postage paid 25.00 


To Gillespie & Phillips 10.50 
To Martin Towel Co. 4.50 
To Lincoln Telephone Co. 12.65 
To Nebraska Telephone Co. 16.45 
To, Woodruff-Collins Printing Co. 7.00 
To State Journal Co. 6.68 
To Western Union Telegraph Co. 9.86 
To Harley Drug Co. UPI 
To Grant G. Martin, expenses | 464.75 
To E. R. Sizer 35-00 
To Harry Porter 2.25 
To Lincoln Telephone Co. 12.60 
To Payne & Wilkerson 9.90 
To Nebraska Telephone Co. 20.65 
To Hammond Printing Co. 10.90 
To Gillespie & Phillips 10.50 
By balance unexpended 493.87 


$3,000.00 


xtiii 


$3,000.00 


XLiv 


REPORT OF ATTORNEY GENERAL 


FOR USE OF ATTORNEY GENERAL IN PROSE- 


1907. 
Apr...1. 


June 7. 
June 13. 
June 15. 
June 15. 
June 27. 
June 28. 
July 1. 
July 3. 
July 3. 


July 6. 
July ro. 
July 13. 
July 15. 
July 18. 
July 19. 
July 23. 


Aug. 15. 
Aug. 21. 
Aug. 30. 
Sept. 10. 
Sept. 16. 
Sept. 16. 


Oct. 5: 
tet: 9. 


Nov. 12. 
Nov. 20. 


Dec. 7. 
1908. 

Jan. 4. 
Jan. 13. 
Jan. 14. 
Jan. 16. 


Jan. 29. 


CUTIONS. 


By appropriation 


To Republican Printing Co. 


To H. M. Crane 
To L. P. Funkhouser 
To W. C. Phillips 
To M. B. Reese 
‘To J. H. Berryman 
To W. C. Phillips 
To Mary Fitzgerald 
To Gertrude Wells 
To Geo. Anthes 
To G. H. Thummel 
‘To Benton Bros. 
To N. Ress 


To W. T. Thompson, clerk’s 


fees paid 
To Geo.Anthes 
To N. Ress 
To H. C. Lindsay 
‘To Benton Bros. 
To M. S. Bacon 
To G. H. Thummel 
To J. A. Wagenen 
To H. C. Lindsay 
To G. H. Thummel 
To H. C. Lindsay 
To H. M. Sinclair 
To G. H. Thummel 
To G. H. Thummel 
To H. F. Rose 
To H. C. Lindsay 
‘To M. B. Reese 
To H. Allan 
To G. H. Thummel 


To W. P. Warner 


To Woods Investment Co. 


To J. S. Baer 
To C. H. Aldrich 


To W. T. Thompson, expenses 


4.00 
4.85 


8.00 
5.00 
3.80 
100.00 
40.60 


$10,000.00 


Jan. 31. 


Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
‘Feb. 
Feb. 
Feb. 
Feb. 


Feb. 


Feb. 2 
Feb. 2 


Mar. 
Mar. 
Mar. 
Mar. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
May 
May 
May 
June 
June 
June 
June 
June 
June 


June 
June 
June 
June 
July 
July 


July 


2 
OVINE EY 


18. 


20. 


1S 
TF, 
22. 
27. 


7 


Ty 
i 


22. 


July 23. 
July 29. 


Www ARH 


DISBURSEMENT 


To H.C. Lindsay 
To G. H. Thummel 
To Benton Bros. 
To F. C. Langman 


To E. Bowker 


To Geo. Anthes 

To M. J. O’Connell 

To W. J. A. Raum 

To E. B. Lyon 

To Gillespie & Phillips 

To Benton Bros. 

To F. C. Langman 

To M. S. Bacon 

To R. C. Hoyt 

To State Journal Co. 

To Benton Bros. 

To A. W. Miller 

To J. H. McClay 

ToA. W. Miller 

To W. B. Rose, fees paid 

To George Bros. 

To Benton Bros. 

To'H. C. Lindsay 

To J. H. McClay 

To Hammond Printing Co. 

‘To Benton Bros. 

To J. W. Brewster 

To W. L. Anderson 

To C. H. Sloan 

To H. P. Leavitt 

To Telegram Co. 

To W. T. Thompson, court 
fees paid 

To L. E. Wettling 

To Benton Bros. 

To H.C. Lindsay 

To H. G. Taylor 

To F. W. Coleman. 

To Chicago, Burlington 
Quincy R. Co. 

To H. F. Rose 


To W. T. Thompson, expenses 


To J. B. Strode 
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To E. V. Ingraham 24.00 
To C. F. Cather 14.50 
To Adeline Sessions 44.60 
To W. T. Thompson, expenses 15.00 
To Omaha Printing Co. 96.00 
To E. R. Mockett 4.25 
To L. E. Wettling 300.00 
Tog. S$. Baer 325 
To J. A. Douglas 19.50 
To M. A. Brown 15.00 
To Chas. W. Pearsall 404.70 
To State Journal Co. 28.00 
To Hammond Printing Co. 23.00 
To Legal News Printing Co. 32.00 
To C. C. Johns 15.00 
To Hammond Printing Co. 23.30 
To State Journal Co. 8.00 

To Pinkerton’s National De- 
tective Agency 253-30 
To Chas. W. Pearsall 208.00 
To R. D. Brown 4.81 
‘To Benton Bros. 48.00 
To W. T. Thompson, expenses 26.50 
. To Benton Bros. 11.00 
To W. T. Thompson, expenses 7.70 
To A. W. Miller 10.00 
By balance unexpended 4,742.87 
$10,000.00 


$10,000.00 


MONEYS 


XLvVii 


MONEYS COLLECTED AND TURNED OVER TO 


1907. 


Mar. 29. 


June 19. 


June 27. 


Aug. 12. 


Aug. 29. 


Nov. 


to 
bo 


Dec. 19. 


STATE TREASURER. 


Refund from Chicago, Burlington & 
Quincy Railroad Company on unused 
portion of 1905 mileage book 

Costs returned by clerk of supreme court 
in case of ln re Butler 

Attorney fee received from clerk of 
United States supreme court in alter 
wv. State 

Attorney fee received from clerk of 
United States supreme court in Chicago 
Burlington & Quincey R. Co, v. Babcock 
and in Union Pacific R. Co. v. Fink 


Advance costs returned by clerk of 
United States circuit court in case of 
Chicago, Burlington & Quincy R. Co. v. 
Babcock 
Advance costs returned by clerk of 
United States circuit court in cases of 
State v. Wells, Fargo & Co., State v. Pa- 
cific Express Co,., State v. United States 
Express Co., State v. American Express 
Co. and State v, Adams Express Co. 
Advance costs returned by clerk of 
United States circuit court in case of 
Union Pacific R. Oo. v. Fink 
Attorney fee and docket fee received from 
clerk of United States circuit court in 
case of Union Pacific R. Co. v. Fink 


Attorney fee received from clerk of 
United States supreme court in cases of 
Chicago, Burlington & Quincy I, Co v. 
Babcock and Union Pacifie R. Co. v. Fink 

Costs recovered by state in case of State v. 
Adams Lumber Co. et al 


Total 


$ 15.10 


30.00 


20.00 


40.00 


40.00 


2,900.44. 


$3,481.54 
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SCHEDULE OF THE STATE’S PERSONAL PROP- 
ERTY IN THE OFFICE OF THE ATTORNEY 
GENERAL NOVEMBER 30, 1908. 


2 sets Nebraska Supreme Court Reports, volumes 1 
to 77 each. 

2 sets Nebraska Supreme Court Reports (unofficial) 
1 to 5 
2 volumes each Session Laws 1870, 1871, 1875, 1881, 
1885, 1887, 1889, 1891, 1893, 1895, 1897, 1899, 1901, 1903, 
1905, 1907. . 

2 volumes each Compiled Statutes 1883, 1885, 1887, 1880, 
1891, 1895, 1897, 1899, 1901, 1903, 1905, 1907. 

2 sets Cobbey’s Annotated Statutes, 1903, 1907. 

1 extra volume each Session Laws 1893, 1895, 1897, 1907. 

1 volume General Statutes 1873. 

I extra volume each of Compiled Statutes of 1889, 1891, 
1895, 1897, I901, 1907. 

26 volumes Briefs and Arguments of Attorneys General. 

2 volumes Nelson’s Digest of Nebraska Supreme Court 
Reports. 

2 Wernicke cases containing miscellaneous books and 
reports. 

1 Standard Dictionary and stand. 

2 roll-top desks. 

I flat-top desk. 

12 chairs. 

1 letter press and stand. 

1 oak file case containing records and briefs. 

t typewriter, desk and chair. 

2 revolving bookcases. 

Office letter files. 

5 office dockets. 

2 cash books. 

2 hall trees. 
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1 iron office safe. 

1 small typewriter desk. 

1 portrait each of Hon. Seth Robinson, Hon. Joseph R. 
Webster, Hon. C. J. Dilworth, Hon. William Leese, Hon. 
Isaac Powers, Hon. George H. Hastings, Hon. C. J. Smyth, 
Hon. George H. Roberts, Hon. F. N. Prout and Hon. Norris 
Brown. A 

1 small stepladder. 

1 index box. 

3 carpets. 

5 pairs curtains. 

4 waste baskets. 

4 cuspidors. 

I water tank. 

2 leather chairs. 

1 glass bowl. 

1 set Northwestern Reports, Volumes 102 to 116. 
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STATE OFFICIALS 


1907-1908. 

Name Address Position 
GEO. L. SHELDON Nehawka Governor 
M. R. HOPEWELL Tekamah Lieutenant Governor 
GEO. C. JUNKIN Smithfield Secretary of State 
E. M. SEARLE, JR. Ogalalla Auditor Public Accounts 
L. G. BRIAN Albion State Treasurer 
J. L. McBRIEN Geneva Supt. Public Instruction 
WM.'T. THOMPSON Central City Attorney General 
H. M. EATON Fremont Land Commissioner 
H. J. WINNETT Lincoln Railroad Commissioner 
J. A. WILLIAMS Pierce Railroad Commissioner 
H. T. CLARKE, Jr. Omaha Railroad Commissioner 

UNITED STATES SENATORS. 

E. J. BURKETT, (Term expires 1911) Lincoln 
NORRIS BROWN, (Term expires 1913) Kearney 
REPRESENTATIVES IN CONGRESS. 

Name District Address 
E. M. POLLARD Ist Nehawka 
G. M. HITCHCOCK and Omaha 
Jak. BOYD: 3rd Neligh 
E. H. HINSHAW 4th Fairbury 
G. W. NORRIS 5th McCook 
M.-P. KINKAID 6th O'Neill 


EXECUTIVE OFFICE. 


Name County Position 
GEORGE L. SHELDON Cass Governor 
M. W. DIMERY Seward Private Secretary 
E. G. MAGGI Boone Chief Clerk 
C.-C; HUSTED Otoe Recording Clerk 
WINIFRED KAUP Cass Stenographer 


J.C. DERBY Lancaster Janitor 
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DEPARTMENT OF STATE. 


Name County Position 
GEO. C. JUNKIN Gosper Secretary of State 
ADDISON WAIT Otoe Deputy Secretary of State 
T. W. SMITH Lancaster Bookkeeper 
WALKER SMITH Gosper Recorder 
ADAIR GALUSHA Webster Clerk 
NELLIE M. LEACH Lancaster Stenographer 

DEPARTMENT OF AUDITOR OF PUBLIC 

ACCOUNTS. 

Name County Position 
E. M. SEARLE, Jr. Keith Auditor 
H. L. COOK Howard Deputy 
HENRY SEYMOUR York Bookkeeper 
E. BERNICE ANDERSON Antelope Recorder 
C. E. LAWRENCE Johnson Bond Clerk 


MYRTLE M. PETTIJOHN Cherry 2nd Bookkeeper 
COUNTY TREASURER EXAMINERS. 


E. J. ROBINSON Lancaster 
J. W.. TULLEYS Webster 
INSURANCE DEPARTMENT. 

JOHN L. PIERCE Douglas Deputy 
A. L. SEARLE Keith : Chief Clerk 
J. SIDNEY WILSON Burt Stenographer 
STATE TREASURER’S OFFICE. 

Name County Position 
LAWSON G. BRIAN Boone ‘Treasurer 
HENRY F. LEHR Boone Deputy Treasurer 
N. FODREA Lancaster Head Bookkeeper 
FRANK BRIAN Boone Bookkeeper 
BESSIE A. MARKS Lancaster Stenographer 
STATE DEPARTMENT OF PUBLIC INSTRUCTION, 

Name County Position 
J. L. McBRIEN Fillmore Superintendent 


E. C. BISHOP York Deputy 
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W. D. REDMOND Nemaha Assistant 
JENNIE B. ADAMS Pierce Secretary 
MARTHA BRANDT Lancaster Stenographer 
NEBRASKA BOY’S AND GIRL’S INDUSTRIAL 
ASSOCIATION. 
Name County Position 
E. C.. BISHOP York State Manager 
ELIZABETH POLLOCK Fillmore Stenographer 


STATE BOARD OF EXAMINERS. 
State Certificates. 


Name County 
C. A. FULMER Gage 
E. B. SHERMAN Platte 
CORA O’CONNELL Saunders 
County Certificates. 

Name County Position 
JOSEPH SPARKS Hamilton President 
T. A. BURCHER Buffalo Vice President 
W. D. REDMOND Nemaha ‘Treasurer 
EFFIE DENHAM Lancaster Recorder 
ANNA LESHER Lancaster Secretary 

DEPARTMENT OF ATTORNEY GENERAL, 

Name County Position 
WILLIAM T. THOMPSON Merrick Attorney General 
WILLIAM B. ROSE Lancaster 

Deputy Attorney General 
GRANT G .MARTIN Dodge 

Assistant Attorney General 
JOSEPHINE MURPHY Cass Stenographer 
COMMISSIONER PUBLIC LANDS AND BUILDINGS. 

Name County Position 
H. M.. EATON Dodge Commissioner 
J. M. SHIVELY Dodge Deputy 
JOHN LYON Hamilton Chief Clerk 
ROBERT HARVEY Howard Draughtsman 


F. W. HOLLINGSWORTH Nuckolls Bookkeeper 
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P. A. BARROWS Boone Bookkeeper 
MAGGIE KROESE Lancaster Voucher Clerk 
ESTER W. BROWN Lancaster Sale Clerk 
CORA A. GARBER Webster Assignment Clerk 
HELEN HOWLAND Lancaster Delinquent Clerk 
BERTHA BROWN Lancaster Stenographer 


NEBRASKA STATE RAILWAY COMMISSION. 


Name County Position 
H. J. WINNETT Lancaster Chairman 
J. A. WILLIAMS Pierce Commissioner 
Het. CLARKE, Jr: Douglas Commissioner 
CLARKE T. PERKINS Howard Secretary 
U. G. POWELL Lancaster Rate Clerk 
GERTRUDE WELLS Douglas Stenographer 


DEPARTMENT OF JUSTICE. 


Supreme Court. 


Name County Position 
JOHN B. BARNES Madison Chief Justice 
CHARLES B. LETTON Jefferson Judge 
MANOAH B. REESE Lancaster Judge 


Commissioners. 


Department No. 1. 


Name County 
E. R. DUFFIE Douglas 
E. E. GOOD Saunders 
AMBROSE C. EPPERSON Clay 

Department No. 2. 

Name County 
JACOB FAWCETT Douglas 
JESSE L, ROOT Cass 
ELISHA C. CALKINS : Buffalo 

Officers. 

Name County Position 
HARRY C. LINDSAY Pawnee Clerk and Reporter 
VICTOR SEYMOUR Lancaster Deputy Clerk 
HENRY P.STODDARD Douglas Deputy Reporter 


BELLE M. HOWELL Douglas Asst. Deputy Reporter 
EVELYN HANNA Lancaster Opinion Clerk 
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MARY M. GREER Johnson Journal Clerk 
FRANK W. COLEMAN Douglas Bailiff 
E. T. ROBERTS Lancaster Bailiff 


MARY E. PATTERSON Lancaster 
and Asst. Deputy Reporter 


State Library. 


Name County Position 
HARRY C. LINDSAY Pawnee Librarian 


ALICE M. HOUSTON Lancaster Assistant Librarian 
DEPARTMENT OF BANKING. 


Name County Position 
E. M. SEARLE, Jr. Keith President 
L. G. BRIAN Boone 
WILLIAM. THOMPSON Merrick 
E. ROYSE Custer Secretary 
N. R. PERSINGER Merrick Clerk 
MAUDE HOGE Lancaster Clerk 

: State Bank Examiners. 

Name County 
E. E. EMMETT Furnas 
Cc. H. BEAUMONT Perkins 
E. S. MICKEY Polk 
C. W. ERWIN Douglas 

STATE BOARD OF IRRIGATION. 

Name County Position 
G. L. SHELDON Cass President 
W. T. THOMPSON Merrick 
HENRY M. EATON Dodge 
ADNA DOBSON Lancaster Secretary 
PAGE T. FRANCIS Sheridan Under Secretary 
HANFORD O. SMITH Dawson Under Secretary 
aa W. BATES Lancaster Asst. State Engineer 

FANNIE E. GILMORE Lancaster Stenographer 
ADJUTANT GENERAL’S OFFICE. 

Name County Position 
CHAS. SWARTZ Lancaster Adjutant General 
Bae PHELPS Lancaster Asst. Adjutant General 
BRAD. C. COOK Lancaster Asst. Quarter Master 


MAE WILTAMUTH Lancaster Stenographer 
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GAME AND FISH COMMISSION. 


Name County Position 
GEORGE L. SHELDON Cass Commissioner 
GEO. L. CARTER Lincoln Chief Deputy 
W. J. O'BRIAN Sarpy Superintendent Fisheries 
E. HUNGER Lancaster ‘Traveling Deputy 
C. B. CARTER Lincoln Secretary 

STATE BUREAU OF LABOR AND INDUSTRIAL 
STATISTICS. 

Name County Position 
G. L. SHELDON Cass Commissioner of Labor 
J. J. RYDER Douglas Deputy 
CORA SCHLESINGER Lancaster Stenographer 

STATE, BOARD OF AGRICULTURE. 

Name County Position 
PETER YOUNGERS Fillmore President 
Cc. H. RUDGE Lancaster ist Vice President 
V. ARNOLD Richardson 2nd Vice President 
EB. Z. RUSSELL Washington ‘Treasurer 
W. R. MELLOR Valley Secretary 
MARY C. FOX Lancaster Stenographer 

STATE HORTICULTURAL SOCIETY. 

Name County Position 
J. H. HADKINSON Douglas President 
H. S. HARRISON York Ist Vice President 
Cc. H. GREEN Dodge 2nd Vice President 
L. M. RUSSELL Lancaster Secretary 
PETER YOUNGERS Fillmore ‘Treasurer 
W. G. SWAN Johnson Director 
A. J. BROWN Fillmore Director 

* J. A. YAGER Dodge Director 
FOOD COMMISSION. 

Name Position 
GEORGE L. SHELDON Commissioner 
J. J. JOHNSON Deputy Commissioner 


ABIGAL McGRADY Stenographer 
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OIL INSPECTION DEPARTMENT. 


Name County Position 
A. B. ALLEN Johnson — State Inspector of Oils 
D. W. HOYT York Deputy Inspector of Oils 
W. G. TEMPLETON — Douglas Deputy Inspector of Oils 
OTTO ZEULOW Colfax Deputy Inspector of Oils 
WM. M. WHEELER Clay Deputy Inspector of Oils 
Heel HULL Buffalo Deputy Inspector of Oils 
E. R. MERRILL Lancaster Clerk 

PUBLIC LIBRARY COMMISSION. 

Name County Position 
F. L. HALLER Douglas President 
E. BENJAMIN ANDREWS Lancaster 
J. L. McBRIEN Fillmore 
E.C.. LINDSAY Pawnee 
WALTER K. JEWETT Lancaster 
C. TEMPLETON Douglas Secretary 
GUESS HUMPHREY Pawnee Assistant 


BOARD OF PUBLIC LANDS AND BUILDINGS. 


Meets First Monday of Each Month. 
HENRY M. EATON, Com. Public Lands and 
Buildings President 
GEORGE C. JUNKIN, Secretary of State Secretary 
LAWSON G. BRIAN, State Treasurer 
WILLIAM T. THOMPSON, Attorney General 


BOARD OF EDUCATIONAL LANDS AND FUNDS. 


Meets Second ‘Tuesday of Each Month. 


GEORGE L. SHELDON, Governor Chairman 
HENRY M. EATON, Commissioner Secretary 


LAWSON G. BRIAN, State Treasurer 
GEORGE C. JUNKIN, Secretary of State 
WILLIAM T. THOMPSON, Attorney General 


BOARD OF PURCHASE AND SUPPLIES. 


Meets First Working Day of January, April, July and 
October. 
GEORGE L. SHELDON, Governor Chairman 
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HENRY M. EATON, Commissioner Secretary 
GEORGE C. JUNKIN, Secretary of State 

LAWSON G. BRIAN, State Treasurer 

WILLIAM 'T. THOMPSON, Attorney General 


BOARD OF PHARMACY. 


Meets Second Wednesday of February, May, August and 
November 


ED. M. SEARLE, Jr., Auditor Chairman 
HENRY M. EATON, Commissioner Secretary 


GEORGE C. JUNKIN, Secretary of State 
WILLIAM T. THOMPSON, Attorney General 
LAWSON G. BRIAN, State Treasurer 


DEPOSITORY BONDS BOARD. 


Called Meetings. 
GEORGE L. SHELDON, Governor Chairman 
GEORGE C. JUNKIN, Secretary of State 
WILLIAM T. THOMPSON, Attorney General 


PRISON INSPECTORS. 


Board of Public Lands and Buildings. 


VOTING MACHINE COMMISSION. 


Called Meetings. 
GEORGE L. SHELDON, Governor Chairman 
GEORGE C. JUNKIN, Secretary of State 
ED. M. SEARLE, Jr., Auditor. 


BOARD OF VETERINARIAN MEDICINE. 
Called Meetings. 
GEORGE L. SHELDON, Governor Chairman 
GEORGE C. JUNKIN, Secretary of State. 
ED. M. SEARLE, Jr., Auditor 
C. A. McKIM, State Veterinarian 


BOARD OF HEALTH. 


Called Meetings. 
SEORGE L. SHELDON, Governor Chairman 
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JASPER L. McBRIEN, State Superintendent 
WILLIAM TT. THOMPSON, Attorney General 
BOARD OF CHARITIES AND CORRECTIONS. 
Meets Third Tuesday of January, April, July and October. 
GEORGE L. SHELDON, Governor Chairman 
JASPER L. McBRIEN, State Superintendent Secretary 
HENRY M. EATON, Commissioner of Public Lands and 
Buildings 
J; A. PIPER : Chief Clerk 


BOARD OF ASSESSMENT AND EQUALIZATION. 


Meets for Assessment First Monday in May. 
Meets for Equalization Third Monday in July. 
GEORGE L. SHELDON, Governor Chairman 

GEORGE C. JUNKIN, Secretary of State 

LAWSON G. BRIAN, State Treasurer 

ED. M. SEARLE, Jr., Auditor 

H. M. EATON, Commissioner of Public Lands and Buildings 
CHRIS SCHAVLAND Secretary 


PRINTING BOARD. 


Meets 1 to 5 and 15 to 20 of Each Month. 


LAWSON G. BRIAN, Treasurer Chairman 
GEORGE C. JUNKIN, Secretary of State Secretary 
ED. M. SEARLE, Jr., Auditor Chairman 
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CRIMINAL CASES IN THE SUPREME COURT 


Nichotas V. Halter and Harry V. Hayward v. State of 
Nebraska. No. 13955. 


Error from the district court of Douglas county. Plain- 
tiffs in error were convicted of placing advertisements on a 
representation of the flag of the United States and of selling 
beer thus advertised in violation of the statute of the state 
and were sentenced to pay a fine of $50 each. Affirmed. 
1o5 N. W. 298. December 28, 1905, writ of error allowed 
by United States supreme court. March 4, 1907, affirmed 
by United States supreme court. 205 U.S. 34. 


John R. Lucas v. State of Nebraska. No. 14218. 


Error from the district court of Phelps county. Plain- 
tiff in error was convicted of murder in the first degree and 
sentenced to a life term in the penitentiary. Reversed. 
105 N. W. 976. ‘This case was taken to Harlan county 
on a change of venue, where the plaintiff in error was con- 
victed of murder in the second degree and sentenced to a 
term of twenty-one years in the penitentiary. Now pend- 
ing in the supreme court on error proceedings from Harlan 
county, case No. 14663. Upon reversal of the first judgment 
of conviction the plaintiff in error was refused bail by the 
district court of Phelps county; whereupon he instituted 
habeas corpus proceedings in the supreme court, case No. 
14604, to be admitted to bail. The application was granted. 
March 7, 1907, judgment of district court reversed and 
remanded. 111 N. W. 145. Upon a retrial in the district 
court of Harlan county defendant was acquitted. 


Clement Steiner v. State of Nebraska. No. 14560. 


Error from the district court of Lancaster county. Plain- 
tiff in error was convicted of unlawfully selling intoxicating 
liquors and was fined $200. Affirmed. 110 N. W. 723. 
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William F. Bachle v. State of Nebraska. No. 14570. 


Error from the district court of Gage county. Plaintiff 
in error was convicted of seduction and was sentenced to a 
term of three years in the penitentiary. Petition in error 
dismissed. 


Benjamin F. Russell v. State of Nebraska. No. 14626. 


Error from the district of Frontier county. Plaintiff 
in error was convicted of seduction and was sentenced to 
serve a term of three years in the penitentiary. Reversed. 
110 N. W. 380. 


Dell Titterington v. State of Nebraska. No. 14651. 


Error from the district court of Lincoln county.  Plain- 
tiff in error was convicted of larceny as bailee and was sen- 
tenced to a term of three years in the penitentiary. Affirmed. 
110 N. W. 678. 


George Vaughn v. State of Nebraska. No. 14655. 


Error from the district court of Nemaha county. Plain- 
tiff in error was convicted of rape and was sentenced to a 
term of three years in the penitentiary. Reversed. 110 N. 
W. 992. 


Lawrence McConnell v. State of Nebraska. No. 14689. 


Error from the district court of Gage county. Plaintiff 
in error was convicted of rape and was sentenced to six years’ 
imprisonment in the penitentiary. Reversed. tio N. W. 
666. 


Harry Ford v. State of Nebraska. No.14695. 
Error from the district court of Gage county. Plaintiff 
in error was convicted of unlawfully selling intoxicating 
liquors and was sentenced to pay a fine of $100 and costs and 
to stand committed until the fine and costs were paid. 
Affirmed. 112 N. W. 606. 


Matt Schulenberg v. State of Nebraska. No. 14720. 
Error from the district court of Richardson county 
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Plaintiff in error was convicted of unlawfully selling intox- 
icating liquors and was sentenced to pay a fine of $200 and 
costs. Affirmed. 112 N. W. 304. 


William Craig and William Rash v. State of Nebraska. 
No. 147317 


Error from the district court of Cherry county. Plaintiffs 
in error were convicted of murder in the second degree. 
William Craig was sentenced to a term of life imprisonment 
in the penitentiary and William Rash to a term of ten years. 
Affirmed. 111 N. W. 143. 


Patrick J. Fitzgerald v. State of Nebraska. No. 14751. 


Error from the district court of Chase county. Plaintiff 
in error was convicted of rape and was sentenced to a term of 
three years in the penitentiary. Reversed. 110 N. W. 676. 


August H. Miller v. State of Nebraska. No. 14752. 


Error from the district court of Stanton county. Plain- 
tiff in error was convicted of shooting with intent to kill and 
was sentenced to serve a term of fifteen years in the peniten- 
tiary. Sentence reduced to three years and judgment as 
modified affirmed. 111 N. W. 637. 


Charles M. Chamberlain v. State of Nebraska. No, 14755. 


Error from the district court of Nemaha county. Plain- 
tiff in error was convicted of embezzlement and was sen- 
tenced to serve a term of five years in the penitentiary. 
Reversed and remanded. 115 N. W. 555. 


George E. Emery v. State of Nebraska. No. 14760. 
Error from the district court of Gage county. Plaintiff 
in error was found guilty of contempt of court in tampering 
with a juror and was fined $25 and costs. Affirmed. 111 
N. W. 374. 
John G. Stetter and Harry F. Hilsinger v. State of Nebraska. 
No. 147) : 


Error from the district court of Cherry county. Plain- 
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tiffs in error were convicted of keeping gaming fixtures in 
violation of sec. 215 of the Criminal Code. Each plaintiff 
in error was fined $300 and costs. Affirmed. 110 N. W. 761. 


Mat Siren v. State of Nebraska. No. 14787. 


Error from the district court of Hamilton county. 
Plaintiff in error was convicted of unlawfully keeping the 
windows of his saloon obstructed by screens and was fined 
$25 and costs. Affirmed. 111 N. W. 708. 


Sim Burk v. State of Nebraska. No. 14837. 


Error from the district court of Richardson county. 
Plaintiff in error was convicted of rape and was sentenced to 
serve a term of three years in the penitentiary. Reversed 
and remanded. 112 N. W. 573. 


Angus Martin and Jack Jennings v. State of Nebraska. 
No. 14839. 


Error from the district court of Douglas county. Plain- 
tiffs in error were convicted of grand larceny and were 
sentenced to terms in the penitentiary of five and seven years 
respectively. Affirmed. 112 N. W. 285. 


John H. Stratton v. State of Nebraska. No. 14864. 


Error from the district court of Cherry county. Plain- 
tiff in error was convicted of keeping gaming devices, in 
violation of section 215 of the Criminal Code and was fined 
$300 and costs. Affirmed. 112 N. W. 361. 


James J. Buckley v. State of Nebraska. No. 14870. 


Error from the district court of Douglas county. Plain- 
tiff in error was convicted of robbery and was sentenced to a 
term of fifteen years in the penitentiary. Affirmed, sentence 
reduced to ten years. 112 N. W. 283. : 


James L,. Gandy v. State of Nebraska. No. 14884. 


Error from the district court of Nemaha county. Plain- 
tiff in error was convicted of attempting to corruptly in- 


Lxiv REPORT OF ATTORNEY GENERAL 
fluence a witness in violation of sec. 164 of the Criminal Code 
and was fined $500. Reversed. 110 N. W. 862. 


Jay O’Hearn v. State of Nebraska. No. 14903. 


Error from the district court of Douglas county. Plain- 
tiff in error was convicted of murder in the first degree and 
was sentenced to be hanged. Affirmed and sentence re; 
duced to life imprisonment. 113 N. W. 130. 


Larry F. Sullivan v. State of Nebraska. No. 14912. 


Error from the district court of Hayes county. Plaintiff 
in error was convicted of assault and battery and was fined 
$100 and costs. Petition in error dismissed at cost of plain- 
tiff. 


Harrison Clark v. State of Nebraska. No. 14917. 


Error from the district court of Douglas county. Plain- 
tiff in error was convicted of murder in the first degree and 
death was fixed as the punishment. Affirmed. 113 N. W. 
211. Afterwards a motion for a rehearing, with briefs and 
documents in support thereof, were filed. November 9, 1907, 
a rehearing was denied and December 13, 1907, fixed as day 
of execution. 113 N. W. 804. Execution took place on day 
designated. 


Erwin O. Bode vy. State of Nebraska. No. 14951. 


Error from the district court of Richardson county. 
Plaintiff in error was convicted of embezzlement and was 
sentenced to four years’ imprisonment. and to pay a fine of 
$12,000. Affirmed. 113. N. W. 996. 


Elmer Leiby v. State of Nebraska. No. 14956. 


Error from the district court of Thayer county. Plain- 
tiff in error was charged with breaking and entering a slaugh- 
ter house and stealing a cowhide of the value of $8, and was 
committed to the state industrial school. Affirmed. 113 
N. W. 125. 


Everett Edwards v. State of Nebraska. No. 14988. 
Error from the district court of Buffalo county. Plain- 
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tiff in error was convicted of producing an abortion under 
section 6 of the Criminal Code and was sentenced to serve a 
term of ten years in the penitentiary. Affirmed. 112 N. W. 
Ort. ; 


D. Allen Crowell v. State of Nebraska. No. 14990. 


Error from the district court of Buffalo county. Plain- 
tiff in error was convicted of burglary and was sentenced 
to serve a term of four years in the penitentiary. Affirmed. 
113 N. W. 262. 


Joe Warren vy. State of Nebraska. No. 15007. 


Error from the district court of Douglas county. Plain- 
tiff in error was convicted of robbery and was sentenced 
to fifteen years’ imprisonment in the penitentiary. Affirmed, 
sentence reduced to ten years. 113 N. W. 143. 


Fred Wheeler v. State of Nebraska. No. 15024. 


Error from the district court of Clay county. Plaintiff 
in error was convicted of burglary and was sentenced to 
serve a term of one year in the penitentiary. Affirmed. 113 
N. W. 253. ' 


Logan Lambert v. State of Nebraska. No. 15055. 


Error from the district court of Dakota county. Plain- 
tiff in error was convicted of assault with intent to inflict 
great bodily injury and was sentenced to imprisonment in 
the penitentiary for one year. Affirmed. 114 N. W. 775. 


Elmer Heidelbaugh v. State of Nebraska. No. 15077. 


Error from the district court of Nuckolls county. Plain- 
tiff in error was convicted of arson and was sentenced to 
serve a term of two years in the penitentiary. Reversed and 
remanded. 113 N. W. 145. 


_ Judge P. Cohoe v. State of Nebraska. No. 15084. 


Error from the district court of Nemaha county. Plain- 
tiff in error was convicted of grand larceny and was sen- 


tenced to serve one year in the penitentiary. Reversed and 
e 
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remanded. 113 N. W. 532. Afterwards a motion for 
rehearing and briefs in support thereof were filed. A re- 
hearing was denied. 114 N. W. 286. 


William Feddern v. State of Nebraska. No. 15094. 


Error from the district court of Cedar county. Plaintiff 
in error was convicted of unlawfully owning and keeping 
intoxicating liquors with the intention of selling and dis- 
posing of the same without license. He was fined $100 
and costs. Affirmed. 113 N. W. 127. 


Samuel E. Foster v. State of Nebraska. No.15097. 


Error from the district court of Keya Paha county. 
Plaintiff in error was convicted of horse stealing and was 
sentenced to eight years’ imprisonment in the penitentiary. 
Affirmed. 112 N. W. 656. Thereafter motion for modifi- 
cation of judgment and reduction of sentence was filed, and 
was by the court sustained, sentence being reduced to four 
years. 


William J. Connell v. State of Nebraska. No. 15112. 


Error from the district court of Douglas county. Plain- 
tiff in error was convicted of contempt of court and was 
fined $100. Reversed and remanded. 114 N. W. 294. 


Samuel E. Howell v. State of Nebraska. No. 15120. 


Error from the district court of Douglas county. Plain- 
tiff in error was convicted of unlawful restraint of trade by 
participating in a combination in the form of a trust, and 
was fined $1,000 and sentenced ‘to imprisonment in the 
county jail of Douglas county for the term of six months. 
Pending. 


Carl E. Carlson v. State of Nebraska. No. 15123. 


Error from the district court of Greeley county. Plain- 
tiff in error was convicted of unlawfully and maliciously kill- 
ing hogs and was sentenced to fifteen months’ imprisonment 
in the penitentiary. Affirmed. 114 N. W. 938. 


Hosmer H. Hendee v. State of Nebraska. No. 15130. 
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_Error from the district court of Saline county. Plaintiff 
in error was convicted of embezzlement and was sentenced 
to a term of five years in the penitentiary. Affirmed. 113 
N. W. 1050. 


August Gebhart v. State of Nebraska. No. 15149. 


Error from the district court of Greeley county. Plain- 
tiff in error was convicted of assault and battery and was 
fined $5 and costs. Affirmed. 114 N. W. 290. 


Ernest S. Kennison v. State of Nebraska. No. 15154. 


Error from the district court of Scotts Bluff county. 
Plaintiff in error was convicted of murder in the second 
degree and was sentenced to twenty-four years’ imprison- 
ment in the penitentiary. Reversed and remanded. 115 N. 
W. 289. 


John P. Bridges v. State of Nebraska. No. 15168. 


Error from district court of Otoe county. Plaintiff in 
error was convicted of incest and was sentenced to a term 
of ten years in the penitentiary. Affirmed. 113 N. W. 1048. 


John A. Luther v. State of Nebraska. No. 15188. 


Error from the district court of Harlan county. Plain- 
tiff in error was convicted of unlawfully keeping for sale 
and seling intoxicating liquors and was fined $500. Re- 
versed and remanded. 114 N. W. 411. A motion by the 
state for a rehearing was sustained. Pending. 


Engelbert J. Herbes v. State of Nebraska. No. 15204. 


Error from the district court of Cedar county. Plain- 
tiff in error was convicted of disorderly conduct, in violation 
of an ordinance of the city of Randolph, and was fined $10 
and costs. Reversed and remanded. 113 N. W. 530. 


William A. Cate v. State of Nebraska. No. 15205. 


Error from the district court of Nuckolls county. Plain- 
tiff in error was convicted of felonious assault with intent 
to wound and was sentenced to serve a term of eighteen 
months in the penitentiary. Affirmed. 114 N. W. 942. 
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Fred Clements v. State of Nebraska. No. 15208. 


Error from the district court of Sarpy county. Plain- 
tiff in error was convicted of murder in the second degree 
and was sentenced to sixteen years’ imprisonment in the 
penitentiary. Affirmed. 114 N. W. 271. 


Joseph Skidmore v. State of Nebraska. No. 15238. 


Error from the district court of Holt county. Plaintiff 
in error was convicted of stealing hogs, of the value of $80, 
and was sentenced to serve a term of five years in the peni- 
tentiary. Reversed. 115 N. W. 288. 


John G. Hamblin vy. State of Nebraska. No. 15241. 


Error from the district court of Hall county. Plaintiff 
in error was convicted of murder in the first degree and was 
sentenced to be hanged. March 19, 1908, judgment of the 
district court was modified from infliction of the death pen- 
alty to imprisonment for life, and as modified was affirmed. 
115 N. W. 850. 


Henry Steele v. State of Nebraska. No. 15242. 


Error from the district court of Otoe county. Plaintiff 
in error was convicted of burglary and was sentenced to a 
term of two years in the penitentiary. Affirmed. 113 N. 


W. 708. 


State of Nebraska v. William R. Butler. No. 15255. 


Original action in the supreme court for contempt of 
court. Defendant is charged with the alteration, mutilation 
and falsification of court records. Judgment of guilty was 
rendered June 19, 1907. 


Peter Ruffing v. State of Nebraska. No. 15258. 


Error from the district court of Platte county. Plain- 
tiff in error was convicted of violating an ordinance of the 
village of Humphrey and was fined $5.. Affirmed. 114 N. 
W. 583. 
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John Weinandt v. State of Nebraska. No. 15260. 


Error from the district court of Cedar county. Plain- 
tiff in error was convicted of unlawfully keeping intoxicating 
liquors with the intention of selling and disposing of the same 
without license and was fined $200 and costs. Reversed. 
113 N. W. 1040. 


George Younger v. State of Nebraska. No. 15292. 


Error from the district court of Lancaster county. 
Plaintiff in error was convicted of rape and was sentenced 
to a term of twenty years in the penitentiary. Affirmed. 
114 N. W. 170. 


M. F. Kairn v. State of Nebraska. No. 15303. 


Error from the district court of Gage county. Plaintiff 
in error was convicted of obtaining money under false pre- 
tense and was sentenced to a term of two years and six 
months in the penitentiary. Affirmed. 


Lee Greer v. State of Nebraska. No. 15327. 


Error from the district court of Douglas county. Plain- 
tiff in error was convicted of collecting and receiving fines 
assessed in the police court of the city of Omaha and unlaw- 
fully converting them to his own use, was sentenced 
to confinement in the county jail for a term of three months 
and was fined $100. Reversed and remanded. 115 N. W. 


Bot. 
Forrest Ellis v. State of Nebraska. No. 15434. 


Error from the district court of Madison county. Plain- 
tiff in error was convicted of assault and was fined $75. Re- 
versed and remanded. 116 N. W. 52. 


Calvin Harris v. State of Nebraska. No. 154309. 


Error from the district court of Lancaster county. 
Plaintiff in error was convicted of statutory rape and was 
sentenced to serve a term of eight years in the penitentiary. 
‘Affirmed. 114 N. W. 168. 
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Arthur R. Leedom y. State of Nebraska. No..15451. 


Error from the district court of Boone county. Plain- 
tiff in error was convicted of statutory rape and was sen- 
tenced to serve a term of six years in the penitentiary. 
Affirmed 116 N. W. 496. 


Fred Yeoman y. State of Nebraska. No. 15452. 


Error from the district court of Gosper county. Plain- 
tiff in error was convicted of unlawfully keeping for sale and 
selling intoxicating liquors and was fined $1,000. Reversed 
and remanded. 115 N. W. 784. On motion of defendant 
a rehearing was granted. Former opinion modified and 
adhered to. 117 N. W. 997. 


Roy Maynard vy. State of Nebraska. No. 15487. 


Error from the district court of Box Butte county. 
Plaintiff in error was convicted of murder in the first degree 
and was sentenced to life imprisonment in the penitentiary. 
Affirmed. 116 N. W. 53. 


Melvin P. Smothers v. State of Nebraska. No. 15515. 
Error from the district court of Boyd county. Plaintiff 
of error was convicted of incest and was sentenced to serve 
a term of fifteen years in the penitentiary. Affirmed. 116 
N. W. 152. 


James Baxter v. State of Nebraska. No. 15525. 


Error from the district court of Franklin county. Plain- 
tiff in error was convicted of rape and was sentenced to a 
term of five years in the penitentiary. Affirmed. 115 N. 
W. 534. 


State of Nebraska v. William W. Leekins. No. 15580. 


Defendant in error was charged with uttering a 
forged order on the Titus Nursery. He was discharged by 
the district court and the case taken to the supreme court on 
exceptions to the ruling of the district court. Exceptions 
sustained. 115 N. W. 1080. 
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R. Mead Shumway v. State of Nebraska. No. 15605. 


Error from the district court of Gage county. Plaintiff 
in error was convicted of murder in the first degree and was 
sentenced to be hanged. Affirmed. 117 N. W. 407. Jan- 
uary 8, 1909, fixed as date of execution. 


Herman Boche v. State of Nebraska. No. 15616. 


Error from the district court of Madison county. Plain- 
tiff in error was convicted of manslaughter and was sentenced 
to serve a term of ten years in the penitentiary. Pending. 


William H. Holmes v. State of Nebraska. No. 15651. 
Error from the district court of Douglas county. Plain- 
tiff in error was convicted of embezzlement and was sen- 
tenced to a term of three years in the penitentiary. October 
22, 1908, sentence reduced to two years, and judgment of 
district court, thus modified, affirmed. 118 N. W. 99. 


Amos Mott v. State of Nebraska. No. 15653. 


Error to the district court of Buffalo county. Plain- 
tiff in error was convicted of statutory rape and was sen- 
tenced to seven years’ imprisonment in the penitentiary. 
Pending. 


Reginald Ingraham v. State of Nebraska. No. 15663. 


Error from the district court of Cheyenne county. 
Plaintiff in error was convicted. of cattle-stealing and was 
sentenced to serve a term of eighteen months in the peni- 
tentiary. Affirmed. 118 N. W. 320. 


Daniel C. Callahan v. State of Nebraska. No. 15688. 
Error from the district court of Douglas county. Plain- 
tiff in error was convicted of unlawfully disinterring remains 
of the dead and was fined $2,500. Pending. 


Harry M. Ramsey v. State of Nebraska. No. 15701. 


. 


Error from the district court of Wayne county. Plain- 
tiff in error was convicted of unlawfully selling liquor to. 
minors and was fined $150. ~Affirmed. 118 N. W. 331. 
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Peter Thomsen y. State of Nebraska. No. 15703. 


Error from the district court of Wayne county. Plain- 


tiff in error was convicted of unlawfully selling liquors to 
minors and was fined $150. Affirmed. 118 N. W. 330. 


Clarence Brinegar yv. State of Nebraska. No. 15706. 


Error from the district court of Thayer county. Plain- 
tiff in error was convicted of wilfully setting fire to two 
stacks of oats and was committed to the reform school. Af- 
firmed: 118 N. W. 475. 


Ernest S. Kennison y. State of Nebraska. No. 15718. 


Error from the district court of Kimball county. Plain- 
tiff in error was convicted of murder in the second degree. 
and was sentenced to serve a term of twenty-three years 
in the penitentiary. Pending. 


Robert J. Greene v. State of Nebraska. No. 15731. 


Error from the district court of Lancaster county. 
Piaintiff in error was convicted of blackmail and was sen- 
tenced to pay a fine of $200. Pending. : 


Charles Pumphrey v. State of Nebraska. No. 15734. 


Error from the district court of Douglas county. Plain- 
tiff in error was convicted of murder in the first degree and 
was sentenced to imprisonment in the penitentiary for life. 
Pending. 


Fred Schweitzer v. State of Nebraska. No. 15753. 


Error from the district court of Lancaster county. 
Plaintiff in error was convicted of violating the pure-food 
law by selling unmarked packages of butter and failing to 
brand thereon their correct weight and was fined $ro. 
Pending. 


Joy Roberts v. State of Nebraska. No. 15769. 


; Error from the district court of Kearney county. Plain- 
tiff in error was convicted of profanity and was committed 
to the industrial school. Affirmed. 118 N. W. 574. 
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State of Nebraska v. William T. Dudgeon. No. 15772. 


Error from the district court .of Lancaster county. 
Pending. 


Judge P. Cohoe vy. State of Nebraska. No. 15780. 

Error from the district court of Nemaha county. Plain- 
tiff in error was convicted of larceny as bailee, and was sen- 
tenced to serve a term of one year in the penitentiary. 
Pending. 


William Fouse v. State of Nebraska. No. 15789. 


Error from the district court of Douglas county. Plain- 
tiff in error was convicted of murder in the first degree 
“and was sentenced to be hanged. Pending. 


J. McCauley v. State of Nebraska. No. 15843. 


Error from the dictrict court of Douglas county. Plain- 
tiff in error was convicted of violating an ordinance of the 
city of Omaha relative to having a license for transfer 
wagons and was fined $25. Pending. 


Homer Foster. v. State of Nebraska. No. 15848. 


Error from the district court of Cass county. Plaintiff 
in error was convicted of larceny from the person and was 
sentenced to serve a term of three years in the penitentiary. 
Pending. 


James E. Pulver v. State of Nebraska. No. 15875. 


Error from the district court of Kearney county. Plain- 
tiff in error was convicted of keeping his saloon open con- 
trary to ordinance and was fined $25 and costs. Pending. 


James E. Riggs v. State of Nebraska. No. 15912. 


Error from the district court of Lancaster county. 
Plaintiff in error was convicted of unlawfuly keeping for sale 
intoxicating liquor and was fined $300. Pending. 

Charles H. Poston v. State of Nebraska. No. 15927. 

Error from the district court of Harlan county. Plain- 
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tiff in error was convicted of unlawfully keeping for sale 
intoxicating liquors and was fined $100. Pending. 
James Lillie v. State of Nebraska. No. 15928. 


Error from the district court of Gage county. Plaintiff 
in error was convicted of robbery and was sentenced to serve 
a term of eight years in the penitentiary. Pending. 


Alphia M. Shevalier v. State of Nebraska. No. 15987. 


Error from the district court of Lancaster county. 
Plaintiff in error was convicted of perjury and was sentenced 
to a term of five years in the penitentiary. Pending. 


Oliver Stevens v. State of Nebraska. No. 15990. 


Error from the district court of Harlan county. Plain- 


tiff in error was convicted of assault with intent to wound 
and was sentenced to a term of two years in the penitentiary. 
Pending. 


George C. Boyer v. State of Nebraska. No. 15996. 


Error from the district court of Cheyenne county. 
Pending. 


CIVIL CASES TO WHICH THE STATE OR AN OF- 
FICERIS PARTY. 


State of Nebraska v. Farmers Bank of Custer County at 
Broken Bow, Nebraska. 


Application for a receiver on the ground that the bank 
is conducting its business in an unsafe and unauthorized 
manner and that it is jeopardizing the interests of the deposi- 
tors. The district court of Custer county appointed C. H. 
Holcomb receiver September 28, 1901. May 14, 1908, final 
report of receiver was approved and receiver discharged. 


State of Nebraska v. Platte Valley State Bank at Bellwood, 
Nebraska. 


Proceeding commenced in the district court of Butler 
county February 10, 1902, to wind up the affairs of defendant 
for conducting a banking business in an unlawful and un- 
authorized manner and for jeopardizing the interests of 
depositors. Receiver appointed. Pending. 


State of Nebraska v. Bank of Verdigree, of Verdigree, 
Nebraska. 


Application to the district court of Knox county for 
appointment of a receiver for defendant on the ground that 
the bank was conducting business in an unsafe and an un- 
authorized manner. H. A. Cheney was appointed receiver. 
Pending. 


First National Bank of Columbus v. State of Nebraska. 


Action in the district court of Lancaster county to re- 
cover from the state $274.16 for compensation of Warwick 
Saunders and for his expenses as a member of a commission 
to confer with a like commission of other states on the 
subject of a North and South Railway, the claim having 
been assigned to plaintiff. Judgment for plaintiff. On 
appeal to supreme court case reversed and dismissed. 114 
N. W. 772. 
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County of Lancaster v. State of Nebraska. 


Action in the district court of Lancaster county to re- 
cover $5,000.40, the amount of state funds lost in the Capital 
National Bank and alleged to have been paid into the state 
treasury by mistake of the county treasurer. Action dis- 
missed June 15, 1904. Reversed by the supreme court on 
petition in error from Lancaster county. 104 N. W. 187. 
On motion of the state a rehearing was granted, but former 
judgment was adhered to. 107 N. W. 388. Now pending 
in district court. 


State ex rel. Charles Weston, Auditor v. Fraternal Wedge 


Mutual Benefit Association. 

Action in the district court of York county to wind 
up defendant’s insurance business on the ground that the 
association is insolvent and is not conducting its business in 
good faith. Pending. 


William S. Brown et ux. v. Visiting and Examining Board 
of Nebraska Soldiers’ and Sailors’ Home. 


Action in the district court of Hall county for an injunc- 
tion to prevent defendants from removing the plaintiffs from 
the Soldiers’ and Sailors’ Home at Grand Island. Pending. 


Harry J. Sinclair et al. v. State of Nebraska. 


The commissioner of the United States land office at 
O’Neill ruled that certain lands in Boyd county claimed by 
plaintiffs as homesteads were state school lands. Plaintiffs 
appealed the cases to the general land office, where the deci- 
sion of the commissioner at O’Neill was affirmed. Through 
act of the legislature of Nebraska, land in controversy was 
sold to plaintiffs and the title thereto passed from the state. 


Hugh A. Allen v. County of Holt and State of Nebraska. 


Action in the district court of Holt county to quiet 
plaintiff’s title to the former homestead of Joseph S. Bartley, 
as against judgments in favor of the state. The county of 
Holt was adjudged to be the owner of the fee. Plaintiff 
appealed to the supreme court. No. 14840. Reversed. 
115 N. W. 775. 
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State of Nebraska v. State Journal Company. No. 13833. 

Accounting in the supreme court to recover $84,500 
from defendant as profits in printing, binding and selling 
copies of the supreme court reports in excess of the number 
of copies authorized by law. Defendant’s demurrer sus- 
tained and action dismissed. 106 N. W. 434. 110 N. W. 


763. 


State of Nebraska v. Chamberlain Banking House of 
Tecumseh. 


Proceeding commenced in the district court of Johnson 
county September 8, 1902, to wind up the affairs of 
defendant for doing an unlawful and unauthorized banking 
business and for jeopardizing the interests of the depositors. 
William A. Campbell was appointed receiver September 11, 
1902. Pending. 


Boone County v. Timothy Sloan. 


Application to the district court of Boone county for an 
injunction to restrain ‘Timothy Sloan from closing a road 
across state school lands described as the northwest quarter 
of section 16, township 20, range 8, in Boone county, Ne- 
braska, the petition alleging that the defendant is the lessee 
of the state and that the road had been established by user. 
Pending in supreme court on appeal of the state. Reversed 
January 17, 1907. 110 N. W. 629. 


Elmina Garman vy. Thomas M. Howie, Guardian, et al. 


Action in the district court of Butler county to establish 

plaintiff's ownership in sale contracts of school lands in 

* section 36, township 17, north range 3, east of the 6th P. M., 
in Butler county, Nebraska. Pending. 


Union Pacific Railroad Company, Complainant, v. Robert 
O. Fink et al.. Defendants. 


Action begun in United States circuit court, November 
30, 1904, to enjoin defendants, as county treasurers, from col- 
lecting state and county taxes for 1904. February 8, 1906, 
finding and judgment for defendants, and complainant’s bill 
was dismissed for want of equity. An appeal was taken by 
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the railroad company to the supreme court of the United 
States. Affirmed. 204 U. S. 585. 


Chicago, Burlington & Quincy Ry. Co., Complainant, v. F. 
C. Babcock, et al., Defendant. 


Action begun in United States circuit court November 
30, 1904, to enjoin defendants, as county treasurers, from col- 
lecting state and county taxes for 1904. January 13, 1906, 
finding and judgment for defendant. Complainant’s bill was 
dismissed for want of equity. The railway company ap- 
pealed to the supreme court of the United States. Affirmed. 
204 U. S. 585. 


State of Nebraska v. Leonard W. Colby. 


Action begun in the district court of Gage county to 
recover from defendant the premium received by 
him on seven state warrants, amounting to $141.76, the 
money having been drawn for disbursement among persons 
other than the defendant. Pending. 


State of Nebraska v. Elkhorn Valley Bank of O'Neill. 


Proceedings begun in district court of Holt county. 
Application for a receiver on the ground that the bank trans- 
acted its business in an unlawful and unauthorized manner. 
Pending. 


State of Nebraska v. George W. McCright et al., Charles 
S. McDonald, Interventor. 


Eight cases, Nos. 14210, 14211, 14212, 14213, 14214, 
14215, 14216, 14217. Actions in ejectment for school land 
in Boyd county. All filed in the supreme court April 4, 1905. 
Dismissed at costs of the state, June 8, 1906. 108 N. W. 138. 
Motion of the state and interventor for a rehearing over- 
ruled. 112 N. W. 315. 


Lorenzo L. Hile v. M. N. Troupe, County Treasurer, Max 
Schlund, et al. 


Action in equity in district court of Buffalo county to can- 
cel Max Schlund’s lease of state school land in section 36, - 
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township 12, range 13 west, and to permit plaintiff to redeem 
said land upon payment of delinquencies and costs. ‘The 
state filed a demurrer which was sustained, whereupon 
plaintiff appealed to the supreme court. No. 14525. Re- 
versed. 109 N. W. 218. Judgment for plaintiff upon a new 
trial in the district court. Pending in supreme court on ap- 
peal of defendants. No. 15572. 


Heyward G. Leavitt v. Ethan Allen Hitchcock, Secretary 
of the Interior, et al. 


Appeal filed in the district court of Scotts Bluff county 
from an order of the state board of irrigation. Pending by 
removal in the federal court for the district of Nebraska. 


United States of America vy. County of Thurston et al. 


Application for injunction filed in United States circuit 
court for the district of Nebraska to restrain defendants from 
enforcing taxes levied against certain Indians. Pending. 


State of Nebraska v. William L. Newby.No. 14175. 


Action in the supreme court for the disbarment of de- 
fendant, charging him with deceit and collusion with intent 
to deceive a court. On hearing proceedings dismissed. 117 
N. W. 691. 


State of Nebraska v. Omaha Elevator Co. No. 14391. 


Original action in the supreme court to enjoin: defend- 
ants from carrying on a monopoly in the handling of grain 
under the name of the Nebraska Grain Dealers Association. 
Submitted December 5, 1905, on demurrers of defendants. 
Demurrers overruled. 106 N. W. 979. December 21, 1906, 
decree rendered against defendants enjoining them from vio- 
lation of law. 110 N. W. 874. 


Western Electrical Company v. J. L. McBrien, Secretary of 
Board of Education et al. 

Petition for injunction filed in the district court of 

Douglas county to restrain defendants from collecting a 

certain check for $300 drawn by plaintiff and deposited with 
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the board of education in connection with plaintiff's bid on 
certain improvements to be made at the Kearney Normal 
School. Pending. 


Van B. Lady v. E. M. Searle, Jr., et al. 


Action in the district court of Lancaster county to re- 
cover from the defendants damages in the sum of $5,000 
because of the action of defendant Auditor Searle in revok- 
ing plaintiff's license to transact an insurance business in 
Nebraska. March 12, 1908, dismissed. 


Chicago, Burlington & Quincy Ry. Co., Complainant, v. F. 
C. Babcock et al., Defendants. 


Action begun in the circuit court of the United States 
for the district of Nebraska to enjoin defendants, as county 
treasurers, from collecting state and county taxes for 1905. 
On motion of complainant case was dismissed. 


Union Pacific Railroad Company, Complainant, v. R. O. 
Fink et al., Defendants. 


Action begun in the circuit court of the United States to 
enjoin the defendants, as county treasurers, from: collecting 
state and county taxes for 1905. On motion of complainant 
case was dismissed. 


W. F. Critchfield, Appellee, v. County of Nance, Appellant. 
No. 14529. 

Appeal from the district-court of Nance county. April 
1, 1904, appellee had on deposit in a bank in Nance county 
the sum of $1,000 which was assessed for taxation. Appellee 
was indebted in the sum of $1,000 on a promissory note for 
money borrowed, and claimed an offset of his indebtedness 
against the said sum on deposit, which was disallowed. On 
appeal to the district court judgment was rendered for the 
appellee. The county prosecutes error to the supreme court. 
Reversed. 110 N. W. 538. 


John Power vy. State of Nebraska. 


Appeal to the district court of Lancaster county from 
ruling of auditor of public accounts in disallowing a claim. 


Dismissed. 
ft 
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Chicago, Burlington & Quincy Ry. Co., Complainant, v. F. 
C. Babcock et al., Defendants. 


Action begtin in the circuit court of the United States 
for the district of Nebraska to enjoin defendants, as county 
treasurers, from collecting state and county taxes for 1906. 
Suit dismissed. 


In re Jacob Penner. 

Habeas corpus in district court of Lancaster county. 
Petitioner was committed to the Hospital for the Insane 
from Hamilton county for treatment under the dipsomaniac 
law. Stricken from the docket. 


Joseph Little, Appellant, v. George V. Hill, as Sheriff of 
Logan County. No. 14652. 


Appellant was committed to the Hospital for the Insane 
at Lincoln, under the dipsomaniac law, as being an inebriate. 
He applied to the district court of Logan county for release 
on habeas corpus. ‘he writ was denied and he appealed to 
the supreme court. Affirmed. 


State of Nebraska v. Frank Iams. No. 14677. 


Exceptions to ruling of the district court of Howard 
county. Defendant was charged with violating an ordinance 
of the city of St. Paul. The state excepts to a ruling of the 
district court. Exceptions sustained. 111 N. W. 604. 


State of Nebraska v. Adams Lumber Company, et al. 
No. 14685. 


Original action in the supreme court to enjoin defend- 
ants from violating the anti-trust law in dealing in lumber 
and other building material, as the Nebraska Lumber Deal- 
ers’ Association. After the issues were made up by proper 
pleadings, Hon. A. M. Post was appointed referee. A large 
amount of testimony was taken by the parties. ‘The ref- 
eree’s findings were generally in favor of defendants. Ex- 
ceptions were filed by the state, by F. S. Barrett and Barnett 
Lumber company. Upon a full hearing before the court 
the following decree was rendered: 

This cause came on to be heard upon exceptions of the 
State of Nebraska, and of F. L. Barnett and Barnett Lumber 
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Company to the report of the referee, the pleadings, the 
evidence, the report of the referee, and the exceptions to the 
rulings of the referee upon admission and rejection of evi- 
dence, was taken up and argued by counsel, submitted to the 
court, and by the court taken under advisement. And ‘the 
court being duly advised in the premises finds: 

That all of the defendants, except Bowman-Kranz Lum- 
ber Company, George A. Hoagland and Thomas Ostergard 
& Company, were at the commencement of this suit members 
of the Nebraska Lumber Dealers’ Association, and that said 
Bowman-Kranz Lumber Company, George A. Hoagland and 
Thomas Ostergard & Company were not at the commence- 
ment of this suit nor afterward members of or affiliated with 
the Nebraska Lumber Dealers’ Association, and that as 
against them no relief should be granted in this suit. 

That the Nebraska Lumber Dealers’ Association was or- 
ganized in or previous to 1892 as an incorporated voluntary 
association, composed of corporations, partnerships and 
individuals engaged in the lumber business as _ retailers, 
wholesalers, manufacturers, or representatives of such retail- 
ers, wholesalers or manufacturers, and that ever since the 
date of said organization the said Nebraska Lumber Dealers’ 
Association has been in existence and operation in the state 
of Nebraska. 

That the principal place of business of the Nebraska 
Lumber Dealers’ Association is Lincoln, Nebraska; that at 
the commencement of this suit defendant O. O. Snyder was 
president, defendant William Krotter was vice president, 
and defendant William Fried was treasurer of said Nebraska 
Lumber Dealers’ Association; that at the commencement of 
this suit, and for a long time previous, Bird Critchfield 
was, and now is, the secretary of said Nebraska Lumber 
Dealers’ Association; that in addition to said offi¢ers there 
is a board of directors of said Nebraska Lumber Dealers’ 
Association which at the commencement of this suit was 
composed of the following defendants and members of said 
Nebraska Lumber Dealers’ Association: A. V. Perry, H. 
H. Mohr, H. Binger, A. B. Outhouse, George W. Eggleston, 
P. M. Greene, O. O. Snyder, William Krotter, William 
Fried and Bird Critchfield; and by section 1, article 5 of the 
articles of association of said Nebraska Lumber Dealers’ 
Association it was provided that the affairs of said associ- 
ation should be managed by said board of directors, and that 
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by section 4, article 5 of said articles of association the 
president, vice president and secretary constituted an exec- 
utive committee which, between the sessions of the board of 
directors, had the same powers as the said board of directors. 
. That Barnett Lumber Company, defendant, in Red 
Willow county, Nebraska, combined with another and en- 
tered into a combination for the purpose of regulating the 
prices of lumber and other building materials and for the 
division of the trade in lumber and other building materials in 
the city of McCook and in adjacent territory, and that by such 
means unlawfully controlled prices of lumber and other build- 
ing materials and unlawfully divided territory in the city of 
McCook and vicinity; and that said unlawful conduct, acts 
and practices were in operation at the commencement of 
this suit. Z 

That Moore & Hunsaker, defendant, by means of let- 
ters written to the Rogers Lumber Company, at York, Ne- 
braska, unlawfully attempted to prevent competition in the 
sale of lumber and other building materials in the city of 
York and to fix and maintain prices of lumber and other 
building materials in the city of York, and that said conduct 
was unlawful and was participated in after the enactment 
of the anti-trust laws now in existence. 

That Staplehurst Lumber Company, P. D. Smith Com- 
pany, Searle & Chapin Lumber Company and Rogers Lum- 
ber Company entered into a contract, conspiracy, combina- 
tion and trust to fix the prices of lumber in Seward county, 
Nebraska, and by means of such methods, combinations and 
actions did fix the prices of lumber in Seward county, Ne- 
braska, and thus restrained trade therein; that said contract, 
combination and acts were in violation of law, and said unlaw- 
ful combination or trust was in effect at the commencement 
of this suit. 

That at the time the Nebraska Lumber Dealers’ Associ- 
ation was organized, about the year 1892, and for a period 
of years thereafter, one of its purposes was to prevent compe- 
tition among wholesale dealers in lumber and other building 
materials in selling directly to contractors and consumers, 
to prevent wholesalers from making sales except to regular 
dealers, and to prevent sales to all who were not regular 
dealers; that the said purpose was carried out by said asso- 
ciation and its members from 1892 to 1902; that such purpose 
and practices are, under existing laws, unlawful: that defend- 
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ant Bird Critchfield, secretary of the Nebraska Lumber Deal- 
ers’ Association, since said last named date, in combination 
with others, continued his activities in carrying out the said 
unlawful purposes and the said unlawful practices to the date 
of the commencement of this suit; that the said defendant 
Bird Critchfield, secretary of the Nebraska Lumber Dealers’ 
Association, in combination with others, has since the said 
last named date, in violation of existing laws, attempted to 
and did carry out said unlawful purposes and said unlawful 
practices by collecting information relating to shipments from 
wholesalers and manufacturers of lumber directly to con- 
sumers and contractors, by protesting to wholesalers and 
manufacturers against such practices by sending the mem- 
bers of the Nebraska Lumber Dealers’ Association approved 
printed lists of wholesalers and manufacturers, and by taking 
up with wholesalers and manufacturers individual cases of 
shipments direct to consumers or contractors, and by pro- 
testing against such shipments; that said unlawful acts and 
practices of said Bird Critchfield, secretary of the Nebraska 
Lumber Dealers’ Association, in combination with others, 
were carried on after the enactment of the present laws 
forbidding such combination. 

That all of the said acts of defendant Bird Critchfield, 
secretary of the Nebraska Lumber Dealers Association, were 
of such a nature as to stifle competition and to operate to 
restrain trade, and were unlawful. 

That the said officers, the said directors of the Ne- 
braska Lumber Dealers’ Association, the said executive com- 
mittee and the members thereof, were and are chargeable 
with knowledge of the said unlawful acts of the said Bird 
Critchfield, secretary, and that they are in law responsib’e 
therefor; that the said Bird Crithfield, secretary, the said offi- 
cers, the said directors, the said executive committee and the 
members thereof, should be restrained from a continuance 
of all said unlawful practices and acts and from permitting 
a repetition thereof. 

The court further finds that except as to the unlawful 
practices hereinbefore found, the Nebraska Lumber Dealers’ 
Association is not an unlawful body, nor were its acts, except 
as hereinbefore found, so far as disclosed by the evidence, 
unlawful in their nature. 

It is therefore ordered, adjudged and decreed that the 
defendants Barnett Lumber Company, Moore & Hunsaker, 
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Staplehurst Lumber Company, P. D. Smith Company, 
Searle & Chapin Lumber Company and Rogers Lumber 
Company be, and they hereby are, perpetually enjoined from 
making or entering into any agreement, contract or combi- 
nation with one another or with any other person or corpo- 
ration to in any manner prevent or limit competition in trade 
and commerce in lumber and building materials within the 
state of Nebraska, or any part or district thereof, or to fix 
and control prices therefor or to enter into any agreement, 
contract or combination created or carried out in restraint 
of trade, or to limit or fix the prices of lumber and building 
materials, or to fix any standard or figure whereby the prices 
of lumber and building materials to the public shall be in 
any manner controlled or maintained within this state, or any 
part thereof. 

It is further ordered, adjudged and decreed that defend- 
ants O. O. Snyder, president of the Nebraska Lumber Deal- 
ers’ Association, and his sucéessors in office, William Krotter, 
vice president of said association, and his successors in office, 
William Fried, treasurer of said association, and his succes- 
sors in office, Bird Critchfield, secretary of said association, 
and his successors in office, A. V. Perry, H. H. Mohr, A. B. 
Outhouse, George W. Eggleston, P. M. Greene, O. O. 
Snyder, William Krotter, and William Fried, members of 
the board of directors of said association, and their successors 
in office, and O. O. Snyder, William Krotter and William 
Fried, as the executive committee of said association, and 
their successors in office, be, and are hereby, restrained 
and enjoined from a continuance of the unlawful practices 
and acts hereinbefore set forth on the part of the association 
and its secretary, and that they and each of them be forever 
enjoined and restrained from permitting or allowing the 
said Bird Critchfield, or his successors as secretary of the 
Nebraska Lumber Dealers’ Association or any of its officers, 
to carry on any of the unlawful practices hereinbefore de- 
scribed, and from performing or doing any act on behalf of 
said association or on behalf of its members or each other 
to create or carry out restrictions in trade or to prevent 
competition in the sale or purchase of lumber or building 
materials in the state of Nebraska, or with the intent to 
preclude or the tendency of which is to prevent or preclude 
a free and unrestricted competition among themselves or 
others or the people generally in the sale of lumber or 
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building materials within the state of Nebraska, or from 
combining or conspiring to monopolize any part of the trade 
or comerce in lumber or building materials within this state, 
either directly or indirectly. 
t is further ordered that the defendants who are hereby 
restrained and enjoined pay the costs of this action, taxed 
at $3,154.09 and execution is awarded therefor. 
t is further ordered that the referee, Hon. A. M. Post, 
be allowed the sum of $1,200 for his services as referee, 
to be taxed as costs and that two stenographers be allowed 
the sum of $602.25 for their services in such capacity, to be 
taxed as costs. 
t is further ordered that jurisdiction of this cause be 
retained for the purpose of such subsequent modification of 
the decree as may be made to appear equitable and just in 
the premises. 

Complete record is waived in open court. 


State of Nebraska ex rel. Delia Rutledge, Relator, v. H. M. 
Eaton, Commissioner of Public Lands and Buildings. 
No. 14696. 

Mandamus, in the supreme court, to compell respondent 
to accept the amount tendered by relator and to issue to her 
a deed to the southeast quarter of the northeast quarter and 
the northeast quarter of the southeast quarter in section 36, 
township 4, range 2, in Jefferson county. Respondent an- 
swered that the appraisement was too low and the purchase 
price inadequate. June 7, 1907, mandamus allowed. 112 
N. W. 592. 


Emmet H. Gilbert v. State of Nebraska. No. 14737. 


Error from the district court of Harlan county. Plain- 
tiff in error was adjudged guilty of violating section 108 of 
the road law, and a fine and costs aggregating $138.57 im- 
posed. Reversed. 111 N. W. 377. Afterwards a motion 
for rehearing, and briefs in support thereof, were filed by the 
state. May 24, 1907, a rehearing was denied. 112 N. W. 


293. 
State of Nebraska v. Tabitha Home, et al. No. 14766. 


Action in the supreme court for the purpose of ascer- 
taining the true condition of the affairs of the corporation. 
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Objections to jurisdiction were filed by defendants and were 
sustained by the court and the cause dismissed. 111 N. W. 
586. 


In re T. H. Busboom. 


Habeas corpus in the district court of Lancaster county. 

_ Petitioner was committed to the Hospital for the Insane 

from Gage county under the dipsomaniac law as being an 
inebriate. Pending. 


Fred Peterson and John Glynn v. State of Nebraska. 
No. 14834. 


Error from the district court of Colfax county. Plain- 
tiffs in error were convicted of violating an ordinance of the 
city of Schuyler relative to the speed of railroad trains 
through the corporate limits and were fined $50 and costs. 
Affirmed. 112 N. W. 306. 


Menzo W. Terry and Seth Terry v. State of Nebraska. 
No. 14843. 


Appeal from the district court of Gage county. Plain- 
tiffs in error were adjudged guilty of contempt of court. 
Judgment was rendered requiring plaintiffs in error to dis- 
miss a certain habeas corpus proceeding and to turn the cus- 
tody of the minor child over to her father. Affirmed. 110 
N. W. 733. 


In re Joseph Boulting. 


Petitioner applied to the district court of Lancaster 
county to be discharged on habeas corpus from the Hospital 
for the Insane, where he is confined under the dipsomaniac 
law under commitment from Pierce county. Pending. 

Benjamin Swanson y. James Connolly and The State of 
Nebraska et al. 


Petition filed in the district court of Sioux county to 


foreclose a mortgage, on the south half of the southeast 
quarter and the south half of the southwest quarter in sec- 
tion 23, township 25, range 53, west. Decree rendered in 
favor of plaintiff. 
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Daniel G. Walker, Appellant, v. D. B. McMahon, Eth A. 
Brodboll and the State of Nebraska. No. 15015. 


Appeal from the district court of Lancaster county. A 
petition in error was filed in the district court of Lancaster 
county to review the proceedings of the state board of health 
in revoking appellant's license as.a physician. ‘The district 
court dismissed the error proceedings, holding that the state 
board of health was vested with plenary power in the matter. 
Appeal was taken to the supreme court where the judgment 
of the district court was reversed and remanded. ‘The case 
was then heard upon its merits in the district court and a 
final judgment entered therein affirming the action of the 
board of health in revoking the license of appellant. Af- 
firmed. 116 N. W. 528. 


Erick Munk, Appellant, v. J. L. Frink, R. R. Kennedy and 
the State of Nebraska. No. 15029. 


Appeal from the district court of Lancaster county. A 
petition in error was filed in the district court of Lancaster 
county to review the proceedings of the state board of health 
in revoking appellant’s license as a physician. The district 
court dismissed the error proceedings, holding that the state 
board of health was vested with plenary power in the matter. 
Appeal was taken to the supreme court, where the judgment 
of the district court was reversed and remanded. ‘The case 
was then heard upon its merits in the district court and a final 
judgment entered therein affirming the action of the board 
of health in revoking the license of appellant. Affirmed. 
116 N. W. 525. 


State of Nebraska ex rel. William T. Thompson, Attorney 
General, v. Hudson J. Winnett, Robert Cowell and 
J. A. Williams. No. 15054. 


Quo warranto in the supreme court was instituted by 
direction of the legislature for the purpose of testing the 
validity of the constitutional amendment creating the state 
railway commission and the title of respondents as railway 
commissioners. The constitutional amendment was held 
by the supreme court to have been duly adopted and that 
the members of said commission had been duly elected. 
tro. N. W. 1173. 
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Nels Shold, Administrator of the Estate of Charles Jensen, 
deceased, Appellee, v. Peter H. Van Treeck, and Jose- 
phine Van Treeck, Appellees, State of Nebraska, 

Intervenor and Appellant. No. 15064. 


Appeal from the district court of Dawes county. Peti- 
tion to escheat to the state of Nebraska the estate of Charles 
Jensen, who died in Dawes county, Nebraska, in 1903, leav- 
ing no heirs capable of inheriting the same. In a suit to 
foreclose mortgages held by decedent in his life time, the 
petition of the state was dismissed. Upon appeal to the 
supreme court the judgment of the district court was re- 
versed. 117 N. W.-113. 


State of Nebraska v. George L. Sheldon. No. 15080. 


Original action in the supreme court, by direction of 
George L, Sheldon, as governor, to recover $100 against 
himself for a month’s rental for the executive mansion, which 
is furnished by the state, including light, heat and services 
of an employee and to test his right to the free use thereof. 
Judgment in favor of defendant. Suit dismissed. rir N. 
W. 372. 


State of Nebraska v. Missouri Pacific Railway Company. 
No, 15122. 


Action was instituted in the district court of Cass county 
to recover penalty for failure of the railway company to 
furnish a switch track to the elevator of the Manley Co-oper- 
ative Grain Association, at Manley, Nebraska. Judgment 
was rendered in favor of plaintiff, whereupon the railway 
company appealed to the supreme court. Affirmed. 115 
N. W. 614. Pending in the supreme court of the United 
States, on writ of error procured by the railway company. 


Wilber I. Cram v. Chicago, Burlington & Quincy Railway 
Company. No. 15148. 


Appeal from the district court of Garfield county. This 
action involves the constitutionality of the law regulating the 
minimum rate of speed, in carrying stock in carload lots, on 
freight trains within the state. ‘The state filed a brief as 
amicus curiae. Pending. 
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State of Nebraska y. Allen G. Fisher. No. 15152. 


Disbarment. Original action in the supreme court, 
directed by the legislature, to disbar defendant for miscon- 
duct as an attorney. Defendant was suspended from prac- 
ticing his profession in this and the district courts of the state 
for the period of one year from January 1, 1909. 117 N. 
W. 882. 


State of Nebraska ex rel. John F. Crocker, Relator, Ed. S. 
Miller, Intervenor, v. George C. Junkin, as Secretary 
of State of the State of Nebraska. No. 15171. 


Mandamus. Original action in the supreme court to 
compel respondent to authenticate, as a valid law, House 
Roll 112, passed by the legislature of 1907, appropriating 
$85,000 to erect and equip buildings for the state normal 
school at Kearney. ‘The governor vetoed the bill, but relator 
alleges it was not vetoed and filed with the secretary of state 
within the statutory limit. Writ denied. 113 N. W. 256. 


State of Nebraska ex rel. John J. Ledwith v. E. M. Searle, Jr., 
Auditor of Public Accounts. No. 15183. 


Mandamus. Original action in the supreme court to 
compel respondent to issue a warrant to relator on his claim 
for $25, for services as an instructor in the state university, 
against the temporary fund of the university, under section 
19, chapter 87, Compiled Statutes. Respondent refused to 
allow the claim and to issue a warrant therefor, under said 
statute, because the proceeds of the one-mill levy therein 
appropriated for the university were not actually collected 
and paid into the state treasury. Writ allowed. 112 N. W. 
380. 


State of Nebraska v. Frank Barker. No. 15257. 


Appeal from an order of the district court of Lancaster 
county granting Frank Barker the right to have the question 
of his sanity submitted to a jury. Affirmed. 112 N. W. 
1143. 


xcii REPORT OF THE ATTORNEY GENERAL 


State of Nebraska, et al. v. Chicago, Burlington & Quincy 
Railway Company. No. 152606. 


Action brought by the state, in the supreme court of Ne- 
braska, to enjoin defendant from violating the two-cent pas- 
senger rate bill, the commodity freight rate bill, the anti-pass 
act and the railway commissioner act. June 22, 1907, case 
was removed to the circuit court of the United States for 
the district of Nebraska. A motion by the state to remand 
said case to the state court was overruled. Pending. 


State of Nebraska, et al. v. Union Pacific Railroad Company. 
No. 15267. 


Action brought by the state, in the supreme court of 
Nebraska, to enjoin defendant from violating the two-cent 
passenger rate bill, the commodity freight rate bill, the anti- 
pass act and the railway commissioner act. June 21, 1907, 
case was removed to the circuit court of the United States 
for the district of Nebraska. A motion by the state to re- 
mand said case to the state court was overruled. Pending. 


State of Nebraska et al. v. Missouri Pacific Railway Com- 
pany. No. 15268. 


Action brought by the state, in the supreme court of 
Nebraska, to enjoin defendant from violating the two-cent 
passenger rate bill, the commodity freight rate bill, the anti- 
pass act and the railway commissioner act. June 24, 1907, 
case was removed to the circuit court of the United States 
for the district of Nebraska. A motion by the state to re- 
mand said case to the state court was overruled. Pending. 


State of Nebraska, et al., v. Chicago, Rock Island & Pacific 
Railway Company. No. 15269. 


Action brought by the state, in the supreme court of 
Nebraska, to enjoin defendant from violating the two-cent 
passenger rate bill, the commodity freight rate bill, the anti- 
pass act and the railway commissioner act. June 21, 1907, 
case was removed to the circuit court of the United States 
for the district of Nebraska. A motion by the state to re- 
mand said case to the state court was overruled. Pending. 
State of Nebraska ex rel. County of Platte and Deidrich A. 
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Beecher, Treasurer of said County, v. George L. Shel- 
don, Governor of the State of Nebraska, et al. 
No. 15274. 


Mandamus. Original action in supreme court. Re- 
lators sought to compel respondents to certify to the county 
clerk of Platte county that the true valuation of each and 
every mile of the Union Pacific railroad in said county was 
$75,000 and that the assessed valuation thereof was twenty 
per cent of that amount. Writ denied. 113 N. W. 208. 


State of Nebraska ex rel. Union Pacific Railroad Company 
v. State Board of Equalization and Assessment of the 
State of Nebraska. No. 15275. 


Mandamus. Original action in the supreme court. Re- 
lator sought to compel respondent to convene as a board and 
enter upon and make as a part of the records of said board 
a finding and response to each of certain requests contained 
ina writing submitted to them by relator. Writ denied. 115 
N. W. 789. 


State of Nebraska v. Wells Fargo & Company. No. 15306. 


Application to the supreme court for an injunction to re- 
strain defendant from charging and receiving for the trans- 
portation of express within the state of Nebraska more than 
seventy-five per cent of the rate in force January 7, 1907, as 
fixed by chapter 91 of the Session Laws of 1907. July 10, 
1907, case was removed to the circuit court of the United 
States for the district of Nebraska. Upon motion of the state 
the case was remanded to the state court. Plea in abate- 
ment filed by defendant, was overruled. 115 N. W. 625. 
Restraining order was granted to take effect April 15, 1908, 
since which time the express rates have been reduced in the 
state of Nebraska twenty-five per cent. J. J. Sullivan was 
appointed referee. Pending. 


State of Nebraska v. Pacific Express Company. No. 15307. 


Application to the supreme court for an injunction to 
restrain defendant from charging and receiving for the trans- 
portation of express within the state of Nebraska more than 
seventy-five per cent of the rate in force January 7, 1907, as 


xciv REPORT OF THE ATTORNEY GENERAL 


fixed by chapter 91 of the Session Laws of 1907. July 10, 
1907, case was removed to the circuit court of the United 
States for the district of Nebraska. Upon motion of the 
state the case was remanded to the state court. Plea in 
abatement, filed by defendant, was overruled. 115 N. W. 
619. Restraining order was granted to take effect April 
15, 1908, since which time the express rates have been re- 
duced in the state of Nebraska twenty-five per cent. J. J. 
Sullivan was appointed referee. Pending. 


State of Nebraska v. United States Express Company. 
No. 15308. 


Application to the supreme court for an injunction to _ 
restrain defendant from charging and receiving for the trans- 
portation of express within the state of Nebraska more than 
seventy-five per cent of the rate in force January 7, 1907, as 
fixed by chapter 91 of the Session Laws of 1907. July Io, 
1907, case was removed to the circuit court of the United 
States for the district of Nebraska. Upon motion of the 
state the case was remanded to the state court. Plea in 
abatement, filed by defendant, was overruled. 115 N. W. 
625. Restraining order was granted to take effect April 15, 
1908, since which time the express rates have been reduced 
in the state of Nebraska twenty-five per cent. J. J. Sullivan 
was appointed referee. Pending. 


State of Nebraska v. American Express Company. 
No. 15309. 


Application to the supreme court for an injunction to 
restrain defendant from charging and receiving for the trans- 
portation of express within the state of Nebraska more than 
seventy-five per cent of the rate in force January 7, 1907, as 
fixed by chapter 91 of the Session Laws of 1907. July to, 
1907, case was removed to the circuit court of the United 
States for the district of Nebraska. Upon motion of the 
state the case was remanded to the state court. Plea in 
abatement, filed by defendant, was overruled. 115 N. W 
625. Restraining order was granted to take effect April 15, 
1908, since which time express rates have been reduced in the 
state of Nebraska twenty-five per cent. J. J. Sullivan was 
appointed referee. Pending. 
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State of Nebraska v. Adams Express Company. No. 15310. 


Application to the supreme court for an injunction to 
restrain defendant from charging and receiving for the trans- 
portation of express within the state of Nebraska more than 
seventy-five per cent of the rate in force January 7, 1907, as 
fixed by chapter 91 of the Session Laws of 1907. July 10, 
1907, the case was removed to the circuit court of the United 
States for the district of Nebraska. Upon motion of the 
state the case was remanded to the state court. Plea in 
abatement, filed by defendant, was overruled. 115 N. W. 
625. Restraining order was granted to take effect April 15, 
1908, since which. time the express rates have been reduced 
in the state of Nebraska twenty-five per cent. J. J. Sullivan 
was appointed referee. Pending. 


In re Julius Reusch. No. 15312. 


Habeas corpus. Original action in the supreme court, 
to discharge petitioner from the custody of. the sheriff of 
Lancaster county, under a commitment issued by Minor S. 
Bacon, a justice of the peace, the petitioner having been 
arrested for the unlawful sale of intoxicating liquors. Writ 
allowed and petitioner discharged. 113 N. W. 138. 


State of Nebraska ex rel. John J. Sundean v. George C. 
Junkin, Secretary of State. No. 15336. 


Mandamus. Original action in the supreme court for a 
writ commanding respondent to place relator’s name on 
the primary ticket to be voted on September 3, 1907, by the 
voters of the Peoples’ Independent party a candidate of 
said party for the office of Regent of the University of Ne- 
braska, and to place the name of relator as a candidate for 
said office on the democratic primary ticket to be voted for 
by the democratic electors on September 3, 1907. Writ al- 
lowed. 113 N. W. 8or. 


Dr. J. ‘I’. Mathews v. A. E. Hedlund and the State of Ne- 
braska. No. 15350. 


Appeal from the district court of Lancaster county, from 
the judgment of affirmance of the order of the state board 
of health revoking appellant’s certificate as a physician. 
Pending. 
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State of Nebraska ex rel. Union Pacific Railroad Company 
y. State Board of Equalization and Assessment. 
No. 15361. 


Mandamus. Original action in the supreme court for 
a writ requiring and commanding the respondent to convene 
and to settle, allow and sign a bill of exceptions presented to 
respondent while it was in session on July 30, 1907. Cause 
dismissed on request of relator. 


State of Nebraska v. Isaac R. Alter, et al. No. 15369. 


Original action in the supreme court to quiet the title of 
the state to land on which the Soldiers’ Home at Grand Island 
is situated. Judgment for plaintiff. 114 N. W. 293. 

State of Nebraska ex rel. Charles T. Dickinson and John O. 


Yeiser v. George L. Sheldon, as Governor of the State 
of Nebraska, et al. No. 15450. 


Mandamus. Original action in the supreme court for a 
writ commanding respondents, as the state canvassing board, 
to reconvene and cancel the certificates of William A. Redick 
and Willis G. Sears, as candidates for judge of the district 
court of the fourth judicial district of Nebraska, and to issue 
in their stead certificates to relators showing that they are 
the republican candidates for judge of the district court for 
the fourth judicial district for the general election to be held 
in November, 1907. Writ denied. 113 N. W. 802. 

State of Nebraska ex rel. Hudson J. Winnett, et al. v. Union 


Stock Yards Company, of Omaha, Limited. No. 15516. 


Mandamus. Original action in the supreme court for 
a writ to require respondent to file with relators, as the Ne- 
braska State Railway Commission, all its freight schedules, 
classifications, rates, tariffs and charges used by it and in 
effect on January 1, 1907. Writ allowed. 115 N. W. 627. 


State of Nebraska v. Robert Drayton. No. 15534. 


Error from the district court of Antelope county. An 
information was filed in the district court of Antelope county 
charging defendant with discrimination in trade, forthe 
unlawful purpose of destroying the business of a competitor. 
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On motion of defendant to quash the information the statute 
was held void and the defendant discharged. Exceptions 
were taken by the state to the ruling of the district court and 
the case was appealed to the supreme court. September 16, 
1908, exceptions of the state sustained. 117 N. W. 768. 


Frank Barker vy. State of Nebraska. No. 15546. 


Frank Barker prosecutes error from the judgment of the 
district court of Lancaster county, based upon the verdict of 
the jury finding him sane. Affirmed.” 114 N. W. 1135. 


State of Nebraska ex rel. Joseph E. Cobbey v. George C. 
Junkin, as Secretary of State. No. 15549. 


Mandamus. Original action in the supreme court for 
a peremptory writ commanding respondent to accept four 
hundred Annotated Statutes and to issue to relator a receipt 
or voucher therefor. Writ allowed. 115 N. W. 545. 


Lorenzo L. Hile v. M. N. ‘Troupe, County Treasurer of Buf- 
falo County, et al. No. 15572. 


Appeal from the district court of Buffalo county, where 
action in equity was commenced to cancel Max Schlund’s 
lease of state school land in section 36, township 12 range 
13 west, and to permit plaintiff to redeem said land upon 
payment of delinquencies and costs, and judgment was 
rendered in favor of plaintiff and against defendants and 
interventor. Pending. 


State of Nebraska v. David T. Martyn. No. 15620. 


Action commenced in the district court of Platte county 
against Dr. David TT. Martyn for accepting and using a 
physician's pass of the Union Pacific Railroad Company in 
return for services, he not having devoted the major portion 
of his time to the railway service. The district court dis- 
missed the prosecution. Exceptions were taken and the case 
was removed to the supreme court by the state. Exceptions 
sustained and the acceptance and use of the pass held to be 
unlawful. 117 N. W. 719. 


xeviii REPORT OF THE ATTORNEY GENERAL 


William M. Cubbison v. A. D. Beemer, Warden of State 
Penitentiary. No. 15633. 


Habeas corpus. Original action in the supreme court. 
Plaintiff was convicted in the district court of Platte county 
onthe charge of adultery and was sentenced to a term of 
two years in the penitentiary. Plaintiff seeks to be released 
from the penitentiary for the reason the information upon 
which he was tried was endorsed by the clerk of the district 
court on a day which appears to be in vacation. June 4, 
1908, petitioner was discharged. 116 N. W. 862. 


Jesse Chappell v. County of Lancaster. No. 15667. 


Appeal from the judgment of the district court of Lan- 
caster county decreeing to Chappell $12, as juror fees. 
Pending. 


In re James M. Carland. No. 15680. 


Habeas corpus. Original action in the supreme court 
by H. M. Sullivan on behalf of petitioner, for writ command- 
ing the sheriff to take the petitioner from the county jail of 
Custer county, because of its unsanitary condition, to the 
penitentiary. Writ allowed. 

State of Nebraska ex rel. William ‘I’. Thompson v. John L. 
Neble. No. 15715. 


Quo warranto in the supreme court to oust defendant as 
a member of the Board of Park Commissioners of the city of 
Omaha. Writ denied. 117 N. W. 723. 


State of Nebraska ex rel. William T. Thompson vy. John 
Latenser. No. 15716. 


Quo warranto in the supreme court to oust defendant as 
a member of the Board of Park Commissioners of the city of 
Omaha. Writ allowed. 117 N. W. 723. 


State of Nebraska v. Swift & Company, and William Hux- 
table. No. 15750. 


Action was begun in the district court of Lancaster 
county, charging defendants with failure to state, in weight 
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or measure, the contents of a package containing food. De- 
fendants were acquitted and error proceedings were prose- 
cuted to the supreme court by plaintiff. Pending. 


John B. Stanser v. Charles F. Cather, et al. No. 15793. 


Appeal from a judgment of the district court of Web- 
ster county, decreeing the title and rights as lessee in and to 
the northeast quarter of the southeast quarter of section 21, 
in township 1, range 10, west, in Webster county, to be in 
John B. Stanser, and canceling the contract of lease covering 
said lands issued to Charles F. Cather. Pending. 


Frank McCartney v. John T. Hay. No. 15867. 


Appeal from an order of the district court of Lancaster 
county discharging Frank McCartney, a dipsomaniac, from 
the custody of Dr. John T. Hay, superintendent of the Asy- 
lum for the Insane at Lincoln. Pending. 


State of Nebraska v. Union Pacific Railroad Co. No. 15948. 


Original action in the supreme court for an injunction 
against the Union Pacific Railroad Company restraining it 
from recognizing the validity of newspaper advertising con- 
tracts and from further execution or issuance of such con- 
tracts. Pending. 


State of Nebraska ex rel. Edward M. Searle, Jr., Auditor of 
Public Accounts, v. Nebraska Mercantile Mutual 
Insurance Company. 


Application to the district court of Lancaster county for 
the appointment of a receiver on the grounds of insolvency. 
J. A. Randall was appointed receiver. Pending. 


State of Nebraska y. Adams Express Company. 


Complaint was filed in the county court of Lancaster 
county against defendant for failure to file its report with the 
Nebraska State Railway Commission. Decree in favor of 
plaintiff. Penalty of $500 collected from defendant. 
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State of Nebraska v. United States Express Company. 


Complaint was filed in the county court of Lancaster 
county against defendant for failure to file its report with 
the Nebraska State Railway Commission. Decree in favor 
of plaintiff. Penalty of $500 collected from defendant. 


State of Nebraska vy. American Express Company. 


Complaint was filed in the county court of Lancaster 
county against defendant for failure to file its report with the 
Nebraska State Railway Commission. Decree in favor of 
of plaintiff. Penalty of $500 collected from defendant. 


In re John Voboril. 


Habeas corpus in the district court of Lancaster county. 
Petitioner was committed to the Hospital for the Insane, at 
Lincoln, under the dipsomaniac law, by the commissioners 
of insanity of Colfax county. Writ allowed, and petitioner 
released. 


In re Simon B. Swab. 


Habeas corpus in the district court of Lancaster county. 
Fred B. Swab was committed to the Nebraska industrial 
school for boys, under a judgment of the district court of 
Lancaster county. Writ denied. 


In re Osear E. Olson. 


Habeas corpus in the district court of Lancaster county. 
Petitioner was committed to the Hospital for the Insane, at 
Lincoln, under the dipsomaniac law, by the commissioners 
of insanity of Dundy county. Writ denied. 


Western Fire Insurance Company v. Edward M. Searle, Jr., 
Auditor of Public Accounts. 


Application to the district court of Lancaster county for 
injunction perpetually enjoining defendant from revoking 
the certificate of B. S. Smith, authorizing him to transact 
the insurance business for and on behalf of plaintiff. 
Pending. 
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Pacific Mutual Life Insurance Company of California v. E. M. 
Searle, Jr., Auditor of Public Accounts. 


Application to the circuit court of the United States for 
the district of Nebraska for a temporary injunction against 
defendant restraining him from withholding complainant’s 
certificate showing that it is authorized/to transact insurance 
business in the state of Nebraska. Temporary injunction 
granted. 


United States of America ex rel. State of Nebraska v. Wil- 
liam H. Munger and Thomas C. Munger, United States 
District Judges for the District of Nebraska. 


Mandamus. Original action in the supreme court of the 
United States for a writ directing and commanding defend- 
ants to remand to the supreme court of the state of Ne- 
braska the suit brought in the supreme court of the state of 
Nebraska, wherein the State of Nebraska, William T Thomp- 
son, Attorney General, Nebraska State Railway Commission, 
Hudson J. Winnett, J. A. Williams and Henry T. Clarke, Jr., 
as members of the Nebraska State Railway Commission, 
were plaintiffs, and the Chicago, Burlington & Quincy Rail- 
road Company was defendant. Writ of mandamus denied. 
209 U. S. 436. 


State of Nebraska v. Columbia Accident Insurance Company, 
a corporation. 


Application to the district court of Lancaster county for 
appointment of a receiver and to wind up the affairs of 
defendant company, on the ground that the company is insol- 
vent and has failed to five the annual statement required by 
law. Pending. 


Mary. J. Fowler v. Heirs of Alexander Beattie, J] M. Cherry, 
Administrator of the Estate of Alexander Beattie. de- 
ceased, Rollie W. Gilbert and State of Nebraska. 


Action commenced February 9, 1907, in the district 
court of Wayne county to foreclose a mortgage of $600 on 
the north half of the southwest quarter of section 34, town- 
ship 25, range 4, east, of the sixth principal meridian, Wayne 
county. The state claimed that the mortgagee died without 


cii REPORT OF THE ATTORNEY GENERAL 


heirs and that the land escheated to the state. June 30, 1908, 
the court ordered the distribution of the proceeds of sale of 
said land to the heirs of Alexander Beattie. 


State of Nebraska vy. Citizens Bank of Firth, Nebraska. 


Application to the district court of Lancaster county 
for the appointment of a receiver and to wind up the affairs 
of the defendant bank, on the ground that it is insolvent and 
is conducting its business in a manner contrary to law. Fred 
Whittemore was appointed receiver. January 28, 1908, de- 
cree rendered and receiver discharged. 


Chicago, Burlington & Quincy Railroad Company vy. Hudson 
J. Winnett, et al. 


Bill filed in the circuit court of the United States for the 
district of Nebraska, for an injunction enjoining defendants 
from reducing the rates to be charged by said company for 
the transpo-tation of grain in carload lots within the state 
of Nebraska. Application for temporary injuaction denied. 
Appeal was then taken by complainant to the circuit court of 
appeals. April 17, 1908, decree was rendered affirming judg- 
ment of lower court. 

Chicago, Rock Island & Pacific Railway Company v. Hudson 


J. Winnett, et al. 


Bill filed in the circuit court of the United States for the 
district of Nebraska, for an injunction enjoining defendants 
from reducing the rates to be charged by said company for 
the transportation of grain in carload lots within the state of 
Nebraska. Application for temporary injunction was denied. 
Appeal was then taken by complainant to the circuit court of 
appeals. Pending. 


In re Louis Miller. 


Habeas corpus in the district court of Lancaster county. 
Petitioner was committed to the Hospital for the Insane, at 
Lincoln, under the dipsomaniac law, by the commissioners 
of insanity of Seward county. Writ alowed. 
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Richard B. Howell v. George L. Sheldon, Governor of the 
State of Nebraska, et ,al. 


Action in the district court of Hall county for injunction 
to perpetually enjoin defendants from demanding or receiy- 
ing for the svpport or maintenance of the Soldiers’ Home, 
any part of the pension of any inmate thereof. ‘The demurrer 
of defendants to plaintifi’s petition being overruled, defend- 
ants elected to stand upon their demurrer and appealed to the 
supreme court. Reversed and case dismissed. 117 N. W. 


109. 


St. Joseph & Grand Island Railway Company v. Hudson J. 
Winnett, et al. 


Bill filed in the circuit court of the United States for 
the district of Nebraska, for an injunction enjoining defend- 
ants from reducing the rates to be charged by said company 
for the transportation of grain in carload lots within the state 
of Nebraska. Pending. 


Fireman’s Fund Insurance Company of California v. E. M. 
Searle, Jr., Auditor of Public Accounts. 


Application to the circuit court of the United States 
for the district of Nebraska for a temporary injunction 
against defendant restraining him from withholding com- 
plainant’s certificate, showing that it is authorized to transact 
insurance business in the state of Nebraska. ‘Temporary 
injunction granted. 


Chicago & North Western Railway Company and Chicago, 
Burlington & Quincy Railroad Company v. Nebraska 
State Railway Commission, et al. 


Action in the circuit court of the United States for the 
district of Nebraska to enjoin the enforcement of an order of 
the Nebraska State Railway Commission requiring com- 
plainants to jointly construct a track connection at the city 
of York, Nebraska. Pending. 
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Chicago, Rock Island & Pacific Railway Company v. Ne- 
braska State Railway Commission, et al. 


Appeal to the district court of Lancaster county from an 
order of the Nebraska State Railway Commission requiring 
petitioner to construct a crossing at the intersection of 
Walnut street in the village of Hallam. Pending. 


Chicago, Rock Island & Pacific Railroad Company y. Ne- 
braska State Railway Commission, et al. 


Appeal to the district court of Lancaster county from an 
order of the Nebraska State Railway Commission directing 
petitioner to erect a station and freight house at University 
Place. Pending. 


State of Nebraska vy. Union Pacific Railroad Company. 


Action in the county court of Lancaster county for vio'a- 
tion of the anti-pass law. Pending. 


Missouri Pacific Raitway Company v. Hudson J Winnett, 
et al. 


Bill filed in the circuit court of the United States for 
the district of Nebraska, for an injunction enjoining defend- 
ants from reducing the rates to be charged by said company 
for the transportation of grain in carload lots within the state 
of Nebraska. Application for temporary injunction was 
denied. Appeal was then taken by complainant to the cir- 
cuit court of appeals. Pending. 


Union Pacific Railroad Company v. Hudson J. Winnett, et al. 


Bill filed in the circuit court of the United States for 
the district of Nebraska, for an injunction enjoining defend- 
ants from reducing the rates to be charged by said company 
for the transportation of grain in carload lots within the state 
of Nebraska. Application for temporary injunction was de- 
nied. Appeal was then taken by complainant to the circuit 
court of appeals. Pending. 


Chicago & North Western Railway Company v. Hudson J. 
Winnett, et al. 


Bill filed in the circuit court of the United States for 
the district of Nebraska, for an injunction enjoining defend- 
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ants from reducing the rates to be charged by said company 
for the transportation of grain in carload lots within the state 
of Nebraska. . Application for temporary injunction was de- 
nied. Appeal was then taken by complainant to the circuit 
court of appeals. Pending. 


Thomas C. Platt, President of the United States Express 
Company v. Hudson J. Winnett, et al. 


Bill filed in the circuit court of the United States for 
the district of Nebraska by the United States Express Com- 
pany to enjoin respondents from enforcing the provisions 
of chapter git of the Session Laws of 1907. Application of 
complainant for temporary injunction was denied. Pending. 


Levi C. Weir, President of the Adams Express Company 
v. Hudson J. Winnett, et al. 


Bill filed in the circuit court of the United States for 
the district of Nebraska by complainant to enjoin respond- 
ents from enforcing the provisions of chapter 91 of the Ses- 
sion Laws of 1907. Application’ of complainant for tem- 
porary injunction was denied. Pending. 


James C. -Fargo, President of the American Express Com- 
pany v. Hudson J. Winnett, et al. 


Bill filed in the circuit court of the United States for 
the district of Nebraska by complainant to enjoin respond- 
ents from enforcing the provisions of chapter 91 of the Ses- 
sion Laws of 1907. Application of complainant for tem- 
porary injunction was denied. Pending. 


Wells, Fargo & Company Express v. Hudson J. Winnett, 
et al. 


Bill filed in the circuit court of the United States for 
the district of Nebraska by complainant to enjoin respond- 
ents from enforcing the provisions of chapter 91 of the Ses- 
sion laws of 1907. Application of complainant for tem- 
porary injunction was denied. Pending. 


Pacific Express Company v. Hudson J. Winnett, et al. 


Bill filed in the cirucuit court of the United States for 
the district of Nebraska by complainant to enjoin respond- 
ents from enforcing the provisions of chapter 91 of the Ses- 
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sion Laws of 1907. Application of complainant for tem- 
porary injunction was denied. Pending. 


In re James Riley. 


Habeas corpus in the district court of Lancaster county. 
Petitioner was committed to the Hospital for the Insane at 
Lincoln from Colfax county, under the dipsomaniac law, as 
being an inebriate. By agreement of parties petitioner 
remanded to custody of superintendent of the Hospital for 
the Insane until further hearing. Pending. 


Missouri Pacific Railroad Company v. Hudson J. Winnett, 
et al. 


Application to the circuit court of the United States for 
the district of Nebraska for an injunction against the Ne- 
braska State Railway Commission to prevent the enforce- 
ment of its order requiring the complainant to furnish a 
switch track for the Manley Co-operative Grain Association 
at Manley, Nebraska. Pending. 


State of Nebraska vy. Postal Telegraph Cable Company. 
Action in the county court of Lancaster county to re- 
cover penalty for changing rates without having made appli- 
cation to the Nebraska State Railway Commission for per- 
mission so to do. Pending. 


State of Nebraska v. Union Pacific Railroad Company. 


Action in the district court of Deuel county to recover 
penalties for unlawful discrimination in furnishing stock-cars. 
Pending. 


State of Nebraska ex rel. Edward M. Searle, Jr., Auditor of 
Public Accounts v. National Mutual Fire Insurance 


Company of Omaha. 


Application to the district court of Douglas county for 
the appointment of a receiver, on the grounds of insolvency. 
Arthur C. Wakeley appointed receiver. Pending. 
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State of Nebraska ex rel. William C. Bullard, et al. v. Edward 
M. Searle, Jr., Auditor of Public Accounts, et al. 


Mandamus in the district court of Lancaster county to 
compel respondents to issue to the Prudential Savings 
& Loan Association its certificate of approval of the articles . 
of incorporation, constitution and by-laws and its author- 
ization to transact business in the state of Nebraska. Writ 
denied. 


OPINIONS OF ATTORNEY GENERAL. 


1907-1908 


TAXATION —IMPROVEMENTS. 


Assessment on real estate, in any year in which real estate is not gen- 
erally assessed, is increased by the value arising from improve- 
ments placed thereon. 


H. £. Burkett, Esq., County Attorney of Cedar County, Hart- 
ington, Neb. 


Dear Sir: We have your favor, submitting the fol- 
lowing proposition and asking for the opinion of this depart- 
ment thereon: 


“We have in this county a new town, laid out in lots of about 
one-tenth of an acre each. The assessment of the land of which the 
town is a part was twenty dollars per acre in 1904. Suppose some of 
the lots with a building thereon are worth two thousand dollars, al- 
though the building cost but one thousand, what is the true value to 
be added to such parcel of land for assessment purposes?” 


It is our opinion that until the real estate is again 
subject to assessment generally the only increase that should 
be made is for the increased value arising from the im- 
provements placed thereon, which in the instance you cite 
would be the value resulting from the construction of the 


building. 
Very respectfully, W. T. THomrson, 
January 14 1907. Attorney General. 
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CounTY ATTORNEY—VACANCY IN OFFICE. 


The failure of a county attorney to qualify anew within the statutory 
time creates a vacancy in the office. 


A. 8. Moon, Exsq., County Attorney of Loup County, Taylor, 
Neb. 


Dear Sir: Ihave your favor, stating that your term 
as county attorney of Loup county expired January 3, 1907; 
that at the general election held in November, 1906, no one 
was elected to fill the office; that a successor has not been 
appointed; and that you did not file an official bond as your 
own successor. On these facts you inquire whether the office 
of county attorney of Loup county is now vacant. 

Some of the statutory provisions applicable are as fol- 
lows: 


“At the general election in 1904 and every two years thereafter 
a county attorney shall be elected in each organized county, who shall 
hold his office for the term of two years and until his successor is 
elected and qualified.” (Compiled Statutes, 1905, ch. 7, sec. 15.) 

“When it is ascertained that the incumbent of an office holds over 
by reason of the non-election or non-appointment*of a successor, cr cf 
the neglect or refusal of the successor to qualify, he shall qualify anew 
within ten days from the time at which his successor, if elected, should 
have qualified.”” (Compiled Statutes, 1905, ch. 10, sec. i7.) 


It has been held by the supreme court that failure of 
an officer to qualify anew within ten days from the time at 
which his successor, if elected, should have qualified, created 
a vacancy in the office. (State v. Cosgrove, 34 Neb. 391.) 
In State v. Lansing, 46 Neb. 527, the holding of the su- 
preme court was as follows: 


“Tt will thus be seen that the overwhelming weight of authority, 
under statutes much less mandatory than our own, is to the effect that 
where a time is prescribed within which one in order to be inducted 
into an office must take the oath or file a bond, the taking of the oath 
or the filing of the bond is a condition precedent to the right to enter 
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upon the office, and that the right is absolutely lost by a failure to per- 
form the condition within the time limited.” 


Under these statutes and the holdings of the court I 
am of opinion that the office of county attorney of 
Loup county is now vacant, and that you cannot legally 
hold the office without an appointment from the county 
board and a compliance with the statutes with respect to the 
oath of office and official bond. 

. Very respectfully, 
W. T. Tuomrson, Attorney General, 
January 26, 1907. By W. B. Rose, Deputy. 


COUNTY JUDGE—FEES-—DEFICIENCY. 


Where fees earned by a county judge do not aggregate the maximum 
amount allowed by law for his annual compensation, he may, to 
the extent of the deficiency, retain fees collected iby him but earned 
by his predecessor, whose salary was paid in full. 


A. V. Thomas, Esy., County Attorney of Butler County, 
David City, Neb. 
Dear Siz: I have your favor, requesting the opinion 
of this department on the following proposition: 


Where the fees earned by a county judge annuaily do not aggre- 
gate the maximum allowed by law for his compensaticn during chat 
time, can he lawfully retain fees collected by him but earned by his 
predecessor who received the maximum allowed by law for his services? 


Under the laws of this state a county judge is allowed 
fees for services, and is required to turn over to the county 
treasurer the amount in excess of the maximum allowed by 
statute. Under statutes containing such provisions the of- 
ficer holds the fees collected in trust for payment of his com- 
pensation, for other expenses, and for the benefit of the 
county. ( Thornton v. Thomas, 65 Mo. 272.) I have not 
been able to find a ruling of the supreme court of Nebraska 
on the question presented. ‘The supreme court of Missouri, 
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however, appears to have rendered decisions applicable to 
the question under consideration. ‘The constitution of that 
state provides that no clerk of any court shall apply to his 
own use, from the fees and emoluments of his office, a 
greater sum than $2,500 for each year of his official term, 
after paying certain amounts for deputies and assistants. 
Under this provision of the constitution the supreme court, 
in Thornton v. Thomas, 65 Mo. 272, held: 


“Section 24 of article 6 of the constitution of 1865 declared that 
‘no clerk of any court = = ac shall apply to his own use from 
the fees and emoluments of his office a greater sum than $2,500 for 
each year of his official term, after paying out of such fees and emol- 
uments such amounts for deputies and assistants in his office as the 
court may deem necessary and may allow; but all surplus of such fees 
and emoluments over that sum, after paying the amounts so allowed, 
shall be paid into the county treasury for the use of the county.’ Under 
this section held that the clerk of a circuit court received and held the 
fees of his office in trust, Ist, to pay his deputies; 2d, to pay himself 
a sum not exceeding $2,500 per annum; 3d, to turn the residue into 
the county treasury. After receiving the amount allowed for his com- 
pensation he had no further interest in the fees, and if he went out 
of office leaving uncollected fees which he had earned, his successor 
in office, and not he, was entitled to collect them.” 


In commenting on his case in a later decision the su- 
preme court of Missouri said: 


“The question as to whether one of these trusts would be to supply 
any deficiency in the receipts of a former year to cover expenses and 
salaries was neither before the court nor decided in that case. If the 
annual fees earned by a clerk, as is held in the case above cited, are 
chargeable with a trust in favor of such clerk to the extent of his 
salary and the compensation allowed his deputies, it logically follows 
that whenever collected they should be applied to the discharge of that 
trust. This deduction is consonant not only with reason but the jus- 
tice of the case. Under any other ruling a clerk might in a given 
year earn in fees a sufficient amount to pay his salary, and be deprived 
of a large part of it if he failed to collect the whole of the fees so 
earned either because earned in suits which were not determined dur- 
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ing che year or from any other cause.” (Allen v. Cowan, 96 Mo. 196.) 


A ruling in the latter case was cited with approval by 
the supreme court of Nebraska in Boettcher v. Lancaster 
County, 103 N W. 1075. I am inclined to think the Mis- 
souri precedents will be followed, and am, therefore, of the 
opinion that where the fees earned by a county judge do 
not aggregate the maximum amount allowed by law for 
his annual compensation, he may, to the extent of the de- 
ficiency, retain any fees collected by him but earned by his 
predecessor, where the latter received the full amount al- 
lowed by law for compensation for his official services. 

Very respectfully, 

W. T. Tompson, Attorney General, 
January 26, 1907. By W. B. Rosz, Deputy. 


COUNTY BOARD—BOARD OF HEALTH—REGULATIONS—QUARAN- 
TINE. 

Board of health appointed by supervisors of a county should be gov- 
erned by rules made by the latter body. 

Board of health could effect quarantine measures without any adopted 
regulations. 

A city of the second class can quarantine within five miles of the 
corporate limits of such city. 


W. H, Miller, Esq., County Attorney of Franklin County, 
Bloomington, Neb. + 


Dear Sir: I have your letter of the 28th instant, re- 
questing the opinion of this department on the following 
propositions : 


1, Where a county board of supervisors appoints a board of health 
and fails to make rules or regulations for the board to follow, should 
such county board of health be governed by the rules and regulations 
of the state board of health? 

2. Where the board of supervisors has neglected to adopt such 
rules or regulations, is it necessary to call a special meeting of the 
supervisors to make rules and regulations? 
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3. Where there is a county board of health, can a‘city of the 
second class quarantine within five miles of the» corporate limits of 


said city? 


In the opinion of this department the law contemplates 
that each county should adopt rules and regulations to pre- 
vent the spread of diseases. ‘The board of health appointed 
by the supervisors should be governed by the rules made by 
the latter body. A county board of health so appointed and 
acting under such rules will probably obviate the necessity 
of the state board of health assuming control of ordinary 
cases of quarantine in the county. Of course, under the 
law the state board of health has the right to invade a county 
where there is no local board, or where the local board is 
inactive or inefficient, and make and enforce special quaran- 
tine regulations and the local authorities are subject thereto. 
Ordinarily, I apprehend the state board will act in an ad- 
visory capacity where there is a local board acting with 
promptness and efficiency. 

2. Presumably the members of the local board of 
health or the county supervisors could effect quarantine 
measures to meet any ordinary emergency without any duly 
adopted rules or regulations; but I would advise the early 
adoption of such rules and regulations in the manner pro- 


vided by statute. 

3. Yes; subdivision 2, section 39, article 1, chapter 
14, Compiled Statutes 1905, so provides. Evidently this is 
permitted to enable cities to safeguard themselves by enforc- 
ing quarantine regulations within five miles of their limits 
in cases where the county board of supervisors has not ap- 
pointed a board of health, or the board has failed to act. I 
am inclined to think a conflict of authority in such matters 
will seldom arise. When one authority undertakes the quar- 
antine, others, no doubt, will be content to remain silent, 


OPINIONS. 7 


unless there be a flagrant abuse of power or a manifes: fail- 
ure to perform duty. 
Very respectfully, 
W. T. THompson, Attorney General, 
By Grant G. Martin, Assistant Attorney General. 
January 30, 1907. 


ATTACHMENT LIEN—TAX LIEN—PRECEDENCE. 


Legal process cannot exhaust personal property so as to defeat the 
payment of taxes thereon. 


CU. A. Rawls, Esg., County Attorney of Cass County, Platts- 
mouth, Neb. 
Dear Sir: [ am in receipt of your inquiry which is 
substantially as follows: 

In July, 1904, an attachment was levied on a crib of corn belong- 
ing to a resident of this county. Final judgment was entered in De- 
cember, and the sheriff sold the corn under order of the court. 
The judgment debtor owed personal taxes for that year, 1904, and 
still owned the property when the taxes were levied and became a 
lien, but the attachment was levied prior to the tax levy. Is the at- 
tachment lien superior to the tax lien? 

The section of the statute relating to tax liens on per- 
sonal property is as follows: 

“Taxes assessed upon personal property shall be a first lien 
upon the personal property of the person to whom assessed from and 
after the first day of November of the year in which they are assessed, 
until paid.’ (Compiled Statutes 1905, ch. 77, art. 1, see. 15.) 


It is clear that the tax lien does not attach until No- 
vember first of the year in which it is assessed. How, then, 
can the tax lien become superior to a lien acquired in July 
prior thereto? If the attachment were properly levied in 
July, the property so attached would be in custodia legis, 
and if so, would not the rule be the same as if it were in the 
hands of a third party? Under the old law, when the lien 
attached irom the time the tax-list was delivered to the 
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county treasurer, our supreme court held that a chattel mort- 
gage antedating the tax lien was superior thereto. ( Cham- 
berlain v. Woolsey, 60 Neb. 516; Lincoln Street R. Co. v. 
Lincoln 61 Neb. 160.) Under the- facts stated by you I 
think there is no question that the tax lien would hold any 
surplus after the attachment is satisfied, but how it can take 
precedence over it under the section quoted above I do not 
see. Were it not for section 38, article 1, chapter 77, Com- 
piled Statutes 1905, I would be inclined to hold that the at- 
tachment lien is superior to the tax lien. ‘This section is as 
follows: 


“If the property of any taxpayer be seized by legal process so as 
not to leave a sufficient amount exempt from levy and sale to pay the 
taxes, then the taxes on the property of such taxpayer shall at once 
fall due, and be paid from the proceeds of the sale of the property 
so taken on such process in preference to all other claims against it.” 


This section is decisive of the question submitted, and the 
taxes in question should be paid out of the proceeds of the 
property sold under the attachment proceeding. 

Very respectfully, 
W. T, Tuomvson, Atturney General, 
By Grant G. Martin, Assistant Attorney General. 
January 31, 1907. 


HOME FOR THE FRIENDLESS—ORTHOPEDIC HOSPITAL—TITLE TO 
REAL ESTATE. 
An absolute conveyance of land “unto the state of Nebraska for the 


use and benefit of the Home for the Friendless’’ does not pre- 
hibit the state from using the property for other purposes. 


Tim. Ul. M. Eaton, Commissioner of Publie Lands and 
Buildings, Lincoln, Neb. 


Dear Sir: Your favor of January 29, submits to 
this department the following question: 
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“The legislature of 1881 established a Home for the Friendless. 
July 5, 1882, Sallie N. Franklin and husband conveyed a certain tract 


of land ‘unto the state of Nebraska for the use and benefit of the Home 
for the Friendless in the state of Nebraska.’ In 1905 the legislature 
established a hospital for crippled, ruptured, and deformed children 
and located the same in the Home for the Friendless. Can the legisla- 
ture provide for the exclusive use of this property as a hospital for 
crippled, ruptured, and deformed children, and establish a Home for 
the Friendless at some other place, and not forfeit any right to said’ 
real estate?” 


I observe from the deed that the expressed considera- 
tion for the land purchased by the state was $2,100. The 
. deed was executed in 1882. It would seem that the expressed 
consideration represented the actual value of the land 
at that time, and that no part thereof was in the nature of a 
donation t6 the state, or that the maintenance of the Home 
upon it was an inducement to the grantors. Possibly there 
are facts in connection with this matter not submitted by 
you and unknown to me that would modify the opinion 
herein expressed. 

While I have been unable to find any authority in this 
state on the question, a similar one was before the Illinois 
court. A block of land was purchased for $5,500 by a 
county and the following provision was inserted in the deed: 
“To be used by said party of the second part for a court- 
house, jail, and any other necessary county buildings.” The 
county authorities undertook to abandon the land for county 
purposes and to sell it. In the lower ‘court they were en- 
joined. The superior court held that the deed conveyed the 
absolute title without any conditions or restrictions; that 
the power of alienation was not limited or confined in any 
way, and that there was no covenant in the deed that the 
land shou!d be devoted to a particular purpose. (Warren 
County v. Patterson, 56 Il. IU.) The court used the fol- 
lowing illustration of its position: 


“If 4 buys a lot of ground of B and it is declared in the deed that 
he purchased it as a sight for a mill, or other operative establishment, 
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the fee being conveyed to him, he has the undoubted right to dispose 
of it without carrying out his intention.” 


Both from reason and the authority cited, based upon 
the facts at hand, I would say that the state became pos- 
sessed of an absolute estate in fee simple to the land de- 
scribed in the deed; that the words referred to are simply 
descriptive of the use of the land, and are not in the nature 
of restrictions or reservations; that the state may legally use 
the land for such purpose as it may see fit: and that it may 
establish a Home for the Friendless elsewhere whenever 
circumstances and the public good require it. 


Since writing the above I find that our supreme court has had 
before it a matter concerning the land in question (Home v. State, 58 
Neb. 448), and that the decision, so far as it relates to the point under 
consideration, is in harmony with the view above expressed.* 

Very respectfully, ‘ 
W. T. Tuomrson, Attorney General, 
Py Grant G. Martin, Assistant Attorney General. 
February 1, 1907. 


PERSONAL TAXES—SURPLUS FROM TAX FORECLOSURES. 


A county treasurer is authorized to collect taxcs against the estate of 
a deceased person. 


O. E. Bozarth, Esg., County Attorney of Gosper County, 
Elwood, Neb. * 
Dusx Sir: | have yours of the 3oth, ultimo, asking 
my opinion based upon the following state of facts: 

“F. owned a town lot which was mortgaged to P. F. died and 
the lot was sold for taxes.. The purchaser foreclosed the tax lien, mak- 
ing the widow and heirs of F. and the mortgagee P. parties defend- 
ants. More than ten years had elapsed since P’s. cause of action ac- 
crued on his mortgage. The defendants were all non-residents and 
service was made by publication. The lot was appraised according to. 


*In harmony witia State v. Alter, L114 N. W.. 293. 
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law and sold for more than two thirds of its appraised value. ' There 
is a surplus left after paying decree and costs. F., at the time of bis 
death, was owing personal taxes, Can the county treasurer attach tue 
surplus for the payment of F’s. personal taxes?” 


Section 157, article 1, chapter 77, Compiled Statutes of 
1905, provides that the county treasurer shall commence 
suit to collect taxes when distress warrant therefore is re- 
turned uncollected and he is ordered to do so by the county 
board, ; 

Section 246 makes provision for the county treasurer to 
take out letters of administration upon the estate of deceased 
tax debtors leaving personal assets. 

While I have not pursued the matter far enough to 
determine which course is preferable, I think the authority 
sufficient to enable the county treasurer to reach the sur- 
plus in question for the payment of the personal taxes. 

Section 131, chapter 16, Corporations, requires a notice 
of incorporation to be published, but it does not require the 
publication of the names of the stockholders. 

Very respectfully, 

; W, T. Taompson, Attorney General, 

By Granr G. Martin, Assistant Attorney General. 
February 4, 1907. 


ARTICLES OF INCORPORATION—ACKNOWLEDGMENT. 


Articles of incorporation should be signed and acknowledged before 
being recorded by secretary of state. 


Hon. George C. Junkin, Secretary of State, Lincoln, Neb. 
DearSir: I have yours of February 2, which is as 
follows: 

“It has been the custom of this office to refuse to file articles of 
any miscellaneous incorporation, or amendments thereto, unless the 
same have been signed and acknowledged before some one who was 
empowered to take acknowledgments and administer the oath. 

“This ruling has been challenged by some, who are demanding that 
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we record their articles and amendments without any acknowledgment 
whatever. Therefore, would respectfully ask the opinion of your office 
as to whether the secretary of state has the right and power to en- 
force the above ruling. 
“Respectfully submitted, 
“Geo. C. Junkin, Secretary of State.”’ 


The ruling of your department which requires articles 
of incorporation, or amendments thereto, to be signed and 
acknowledged before some one having authority to take ac- 
knowledgments seems to be a sensible and just one. It 
is incumbent upon you in some way to determine the gen- 
uineness of all instruments presented for filing. I know of 
no method which would protect the rights of parties filing 
such articles, as well as yourself, from imposition, better 
than the one adopted by you, and hence I can see no good 
reason why you should not adhere to the same. 

Besides section 37, chapter 16, Compiled Statutes of 
1905, expressly provides that all manufacturing corporations 
shall present to your department acknowledged certificates 
of their incorporation. 

Very respectfully, 
W. T. Toomeson, Attorney General, 
By Grant G. Martin, Assistant Attorney General. 
February 5, 1907. 


DEPOSITORY BONDS. 


Under the statutes for 1905 only one depository bond for each bank 
is authorized. 


Flon. L. @. Brian, State Treasurer, Lincoln, Neb. 


Dear Siz: I have your communication wherein you 
request an opinion upon the question as to whether or not in 
case two bonds are given by a bank you would be authorized 
to deposit 50 per cent. of the aggregate amount of the two 
bonds. 

Article 13, Chapter 83, Compiled Statutes of 1905, in 
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our opinion contemplates the giving of but one bond by a 
depository bank. Under section 3c of said chapter the 
treasurer is authorized to keep on deposit, in a depository 
bank, not to exceed 50 per cent. of the principal sum ex- 
pressed in such bond. Had two bonds been contemplated 
by the legislature, it would be reasonable to expect that 
some statutory provision might be found, declaring how the 
liability would be apportioned where two bonds with differ- 

* ent sureties were given in the event of the subsequent in- 
solvency or failure of such depository bank. No such pro- 
vision is to be found in our statutes as it exists at this time. 
In case a bank should give two depository bonds with differ- 
ent sureties, one bond for $10,000 and another for $5,000 and 
the treasurer would deposit generally without specifying 
under which particular bond the deposits were made, it is 
apparent that no little difficulty might exist, in the event it 
became necessary to enforce payment from the sureties, in 
fixing the liability of the sureties. 

Iam, therefore, of the opinion that only one depository 
bond for each bank should be recognized by you and that 
you should deposit not to exceed 50 per cent. of the amount 
of such bond. 

Very respectfully, W. T. THompson, 

February 9, 1907. Attorney General. 


AGRICULTURAL SOCIETY —TITLE TO REAL ESTATE—DISSOLUTION. 


Where an agricultural society has received no public aid, the real 
estate is the private property of the association upon dissolution. 

After dissolution, stockholders may authorize sale of land and dis- 
tribution of the proceeds. 


W. A. Miller, Esq., County Attorney of Franklin County, 
Bloomington, Neb. 
Dear Sir: JI have your letter of February 8, stating 


that the Franklin County Fair Association owned a tract 
of land as fair ground and paid for the same with private 
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subscriptions, not having received aid of any kind, from 
state or county. You wish an opinion upon the following 
guestions : 

First. Whether such real estate in case of dissolution 
of the association, would vest in fee simple in the county or 
whether it would be the private property of the association 
subject to sale and distribution among its stockholders. 

Second. In case of dissolution, whether it would have 
authority to make sale of such land. 

1. It is my opinion that where the agricultural society 
or fair association has received no public aid or contribution 
to the purchase of said land or the improvement thereof, all 
the real estate is the private property of the association and 
does not vest in the county upon dissolution of the asso- 
ciation, nor upon its failure to hold an annual fair of at least 
three days’ duration for a period of two years. 

2. The stockholders would have the right to authorize 
a sale thereof and a distribution of the proceeds, and to con- 
fer upon certain officers or representatives, in like manner, 
the right to execute a deed of conveyance therefor. 

Very respectfully, W. T. Trompson, 

February 9, 1907. Attorney General. 


HIGHWAYS—RAILROAD—DAMAGES—BRIDGES. 


A railroad company Is entitled to compensatory damages for the land 
condemned within its right of way for public use. 

Damages allowed a railroad company should include the expense of 
constructing bridges, grading, etc. 

A railroad company is not required to construct a bridge over a stream 
other than is necessary for its own business. 


John V. Pewson, Exq., County Attorney of Dixon County, 
Ponca, Neb. 


Dear Sir: You submit the following propositions and 
request an opinion thereon: 

Where a public highway is located across the right of way of 

an already existing and operated railroad, is the railroad company 
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entitled to damages under section 18, et seq., chapter 78, Compiled 
Statutes? 

If so, would such damages include the necessary expense of con- 
structing a crossing, including bridges, grading, etc., as required by 
section 110, et seq., chapter 78, Compiled Statutes? 

Where a newly located public road crosses the tailroad right 
of way at a point where the road and the railroad both intersect a run- 
ning stream and a bridge is necessary, may the railroad company be 
required to construct that part of the necessary bridge within its right 
of way? 


t. It is the opinion of this department that the rail- 
road company is entitled to compensatory damages for the 
land condemned within its right of way for public use. 


(Missourt P. RB. Co. v. Cass County, 107 N.W. 773) 


2. ‘The supreme court in the case above cited held: 

“Under section 110, ch. 78, Compiled Statutes of 1903, it is the 
duty of a railroad company to make and keep in repair suitable cross- 
ings with approaches, notwithstanding the highway was laid out after 
the railroad was built. The public authorities are required to build 
that part of the highway within the right of way which they would 
have been required to make had the railroad not been constructed. 


State ex. rel. Lancaster Connty v. Chicago, B. & Q. R. R. Co., 45 N. W. 
469 ,29 Neb. 412, followed and approved. 


“Under the provisions of this section of the statute a railroad 
company cannot recover damages from a county for the cost of putting 
in cattle guards, erecting sign posts, building wing fences, planking 
the track, and constructing the necessary approaches at a public 
crossing. 

“Compensatory damages should be allowed for the land taken 
from the right of way for a public road. 

“Where, in making the proper approaches to the railroad track, 
it is necessary to grade through all, or nearly all, the width of the 
right of way on either side of the track, the railroad company should 
be allowed such sum for damages as the county would have been com- 
pelled to expend in grading the public road had the railroad never been 
built.” 


This answers your second question. 
3. From the holding of the supreme court in the above 
case I draw the conclusion that no duty is imposed upon the 
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railroad company to construct a bridge over the stream at 
an intersection other than such as is necessary for its own 
business, and that any other expense in connection therewith 
should be borne by the county. 
Very respectfully, W. T. Taompson, 
February 18, 1907. . Attorney General. 


COUNTIES—BRIDGES—REPAIRS—CONTRACTS. 


Necessity for prompt repairs on a bridge between counties is a sufficient 
warrant for their entering into a contract and incurring the neces- 
sary expense thereof, though one of the counties has no funds 
available for that purpose. 


Jesse M. Galloway, Esq., County Attorney of Saunders County, 
Wahoo, Neb. 


Dear Sir: [I have your favor, requesting the opinion 
of this department on the following proposition: 
“Can two counties legally enter into a contract to repair a bridge 
between them, needing repairs on account of damage by ice, when one 
of the counties ‘has no funds available for the purpose?” 


You question the right to make the repairs because of 
statutory provisions forbidding the making of contracts not 
specifically authorized by statute, and because of the lack 
of sufficient funds by one county. The statute designed to 
prevent the illegal expenditure of county funds, after pro- 
hibiting expenditures where no fund is available, contains the 
following proviso: 

“Provided this act may not prevent the repairing of any bridge 
damaged by sudden casualty when the county board shall first de- 
clare that an emergency exists and give notice of their intention to re- 
pair such damage by at least one publication in some newspaper of 
general circulation in the county.’ (Compiled Statutes, ch. 18, art. 1,. 


sec. 52c.) 


‘The road law also makes provision for repairing bridges. 
in case of an emergency in the following language: 
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“That if any bridge, bridges, approach, approaches, culvert or cul- 
verts may need immediate repairs on account of the same having broken 
down, or on account of high water or fire or other cause an emergency 
shall exist, and the county board shall have the power to declare that 
the public good requires immediate action to prevent inconvenience 
and damage and may proceed to enter into a contract under the pro- 
visions hereof for such bridge, bridges, approach or approaches, culvert 
or culverts, or may buy material and hire labor and repair any such 
bridges, approaches or culverts,” 


While these two provisions of the statute appear in 
different chapters, both recognize the necessity for repairing 
bridges under the circumstances stated in your inquiry, and 
both should be considered together. ‘The penalty for mak- 
ing contracts, where there are no funds available for pay- 
ment of the expenses incurred, cannot be imposed on county 
officers who incur the necessary expense of repairing a 
bridge damaged by sudden casualty or in case of an emer- 
gency. 

I am, therefore, of the opinion that the necessity for 
prompt repairs on the bridge between the two counties is a 
sufficient warrant for making the necessary contract and in- 
curring the necessary expense. 

Very respectfully, 
W. T. Tuomvson, Attorney General, 
February 20, 1907. By W. B, Rose, Deputy. 


MILEAGE OF SHERIFF. 


A county is not liable to the sheriff for mileage in going to the place 
of an alleged crime in response to the call of a private individual. 


Jesse M. Galloway, Exq.. County Attorney of Saunders County, 

Wahoo, Neb. 

Dear Sir: I have your favor, requesting the opinion 
of this office as to the liability of a county for sheriff's 
mileage under the following facts: 

“In response to calls by private individuals and upon representation 


that crimes had been committed the sheriff traveled with his deputy 
3 
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to the reported place of trouble, No guilty persons’ were found and 
no arrests were made. A claim for mileage for the distance traveled 
by the sheriff and his deputy was presented to the county board for al- 


lowance.”” 


A sheriff cannot lawfully receive from the county any 
fee, compensation or mileage not allowed by statute. The 
rule is that he must perform all the duties of the office for 
the compensation allowed by law, and that the services are 
gratuitous unless the statute makes provision for payment 
thereof. ‘The statutes of Nebraska do not state that the 
county shall pay the sheriff mileage for going to the place 
of an alleged crime in response to the’ call of a private in- 
dividual. It is true, however, the sheriff’s fee-bill contains 
this provision: “Traveling expenses for each mile actually 
and necessarily traveled, five cents.” (Compiled Statutes, 
ch. 28, sec. 5.) The “mile actually and necessarily trav- 
eed” applies to some service imposed upon the sheriff by 
law. In the instance stated he did not have a writ, nor serve 
a warrant, nor make an arrest, but merely responded to a 
call of a private individual, who cannot bind the county. 
The rule is that a sheriff has no legal right to charge travel- 
ing fees on writs which were not served. This rule, if ap- 
plied to the facts stated in your inquiry, would deprive the 


sheriff of mileage, since he did not find it necessary to pre- 
vent a breach of the peace, or to make an arrest, and, to that 
end, did not in fact perform any official act. In 4x parte 
Wyles, 1 Denio, 658, the principle is stated in this form: 

“The rule is probably without exception that no fees are allowed 
to any officer for traveling, in order to serve process, unless the service 
is actually made, I think the principle is entirely settled, and it is, 
moreover, one of sound policy. It excites to vigilance and fidelity, 
whereas the opposite rule would afford a strong temptation to re- 
missness and fraud.” 


To the same effect are, Broughton v. Santa Barbara 
County, 3 Pac. (Cal.) 877; Yavapai County v. O'Neil, 29 
Pac. (Ariz.) 430; People v. Ingram County, 38 Mich. 658. 

While this rule may appear to be a harsh one, I think 
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it is correct from a legal standpoint, and I am, therefore, of 
the opinion that the county is not legally liable to the sheriff 
for the payment of mileage under the circumstances dis- 
closed in your letter. 
Very respectfully, 
Wituiam T. Toompson, Attorney General, 
February 28, 1907. By W. B. Rosr, Deputy. 


COUNTY FUNDS—TRANSFER—W ARRANTS. 


After appropriation has been made from the general fund to the bridge 
fund, warrants may legally be drawn upon the bridge fund for the 
payment of accounts, 


R. I, Mathew, Exg., County Attorney of Sherman County, 
Loup City, Neb. 

Duar Sir: I have your communication of February 27, 
containing the following statement of facts: 

“At the January, 1907, meeting of our county board, accounts 
having been duly filed for the construction of a bridge across the 
Middle Loup River at Austin, the board found that the amount 
claimed to be due for the construction of the bridge was due and a just 
account against the county, but that there was not sufficient money in 
the bridge fund to pay the account, the 1906 levy for that fund hav- 
ing previously been largely drawn upon. The county board thereupon 
transferred two thousand dollars from the general fund, there still 
remaining in the general fund more than 15 per cent. of the.tax levied 
for 1906; the amount claimed for the construction of the bridge after 
the transfer of the two thousand dollars being less than 85 per cent cf 
the amount in the bridge fund.” 


Upon these facts you request an opinion as to whether 
or not warrants may legally be drawn upon the bridge 
fund for the payment of the account. 

The statutes on this subject are sections 4452 and 4509, 
Cobbey’s Annotated Statutes of 1903. Where there is 
money to the credit of the proper fund in the hands of the 
treasurer, it may be drawn upon at any time to the full 
amount of the fund on hand, under the provisions of the 
first section named. Section 4509 clearly authorizes the 


20 REPORT OF THE ATTORNEY GENERAL. 


county board to transfer money from the general fund of the 
county to any other county fund, the only limitation placed 
upon the authority of the county board in such cases being 
that contained in said section. If this restriction was not 
transcended by the board in making the appropriation of 
two thousand dollars from the general fund to the bridge 
fund, that amount would be lawfully in the latter fund after 
the transfer, and might be drawn upon to the full amount for 
any just claim against the bridge fund. 
Very respectfully, W. T. Tuemrson. 
February 28, 1907. Attorney General: 


STATE—SUPPLIES FOR STATE INSTITUTIONS. 

Except in instances provided by statute, the board of purchase and 
supplies must itself purchase all articles needed for state insti- 
tutions. 

A public board charged by statute with the performance of specific 
duties cannot delegate those duties to others. 

To transact public business it requires a majority of a public board 
when legally assembled, where all members had notice and an op- 
portunity to attend. 


Hon. George L. Sheldon, Governor of Nebraska, 
Lincoln, Neb. 
Dear Sir: I have your favor as follows: 

“Your opinion is requested as to whether or not the board of pur- 
chase and supplies has authority to purchase, or permit to be pur- 
chased, anything for the several state institutions, except such ar- 
ticles as may be perishable and cannot be kept, in any other manner 
than provided in section 2, article 12, chapter 83, Compiled Statutes 
1905.” 


The section cited makes the governor, the commissioner 
.of public lands and buildings, secretary of state, treasurer 
and attorney general a board for the purchase of supplies 
for state institutions. The board is required to meet quar- 
terly with the heads of the institutions and determine the 
quantity and quality of the articles needed. They are also 
required to advertise for bids and to make the purchases 
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after advertisement. The only supplies excluded from the 
quarterly estimates are described in the following phrase: 
“Except such articles as may be perishable and cannot be 
kept.” Sections 1 and 3 of the act are as follows: 

“All purchases and contracts for supplies for any of the depart- 
ments and public institutions of the state, where the public exigencies 
do not require the immediate delivery of the articles, shall be by 
advertising a sufficient time previously for proposals for supplying 
the same.” 

“All supplies for such institutions not purchased as provided in 
this act shall be purchased in such manner as sh«ll be directed by said 
board by written instruction.” 


In ascertaining the powers and duties of the board, all 
the provisions of the three sections should be considered. Un- 
der section 1, supplies may be purchased by the board with- 
out advertising for proposals, where the publi¢ exigencies 
require immediate delivery. Under section 2, perishable 
articles are excluded from the provision requiring adver- 
tisement for proposals for supplies. According to section 
3, articles not purchased quarterly after advertisement must 
be “purchased in such manner as shall be directed by said 
board by written instruction.” Supplies demanded by pub- 
lic exigencies, and also perishable articles, therefore, may 
be purchased without the advertisement required by section 
2 of the act. 

It does not follow, however, that articles mentioned in 
the exceptions may be purchased by individual members of 
the board. The purchasing power is vested by statute in 
the entire board and cannot be delegated to others. It must 
be exercised by the tribunal designated by the legislature 
in the manner provided by law. It requires a majority of a 
hoard legally assembled to transact public business, where 
all the members have an opportunity to attend. In Wélson ». 
State, 53 Neb. 115, the rule was stated by the supreme court 
as follows: 

“A county board cannot delegate to its chairman and clerk, jointly 
or singly, the power to examine and pass upon claims against the 
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county, any more than the board can confer the authority to do so 
upon the sheriff or the janitor of the court-house. The action upon a 
claim must be by the county board when in lawful session. We must 
not be understood as deciding that the board of supervisors of a county 
may not refer claims to a committee composed of one or more of its 
members for investigation and report; but in such case the 
board itself must take final action thereon by adopting or 
rejecting the report or recommendation of the committee.” 


A formal meeting of a public board is necessary to the 
transaction of public business. In Steed Company v. Van 
Buren County, 126 Ia. 617, the supreme court of Iowa said: 


“That the act of the individual members of a public body, even 
though concurred in by the majority of its members, is not official or 
binding upon the municipality which they represent, is too well set- 
tled for doubt or debate.” 


The conclusion deducible from the rules applicable to 
public boards is that the board of purchase and supplies itself 
must purchase all articles needed, after advertisement as re- 
quired by statute, except where the public exigencies de- 
mand immediate delivery, and “except such articles as may 
be perishable and cannot be kept.” Under section 3 of the 
act the supplies mentioned in these exceptions must be pur- 
chased by the board by written instruction. 

Very respectful'y, 
Wiiu1am T. THompson, Attorney General 
March 5, 1907. By W. B. Ros, Deputy. 


PRISONERS—COST. 


Cost of maintaining a prisoner committed to jail in default of the 
payment of a fine cannot legally be added to the costs incurred 
in the action in which he was convicted. 


L. H. Cheney, Esq, County Attorney of Frontier County, 
Stockville, Neb. 
Dear Sir: You submit to this department the fol- 
lowing question and request an opinion thereon: 


“Where a party is committed to jail in default of the payment 
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of a fine and costs, may the expense of maintaining the prisoner 
in jail be added to the costs of the action in which he was convicted, 
and collected from his property?” 


In reply you are advised that the collection of costs is 
purely a statutory right. If the authority is not conferred 
by statute, the costs cannot be collected. There being no 
statute directly authorizing the expense of maintaining a 
prisoner in jail after sentence to be taxed against the pris- 
oner, it is my opinion that the cost of his keeping cannot 
legally be added to the costs incurred in the action in which 
he was sentenced. In the case of Jn re Newton, 39 Neb. 
757, it was held that imprisonment for the non-payment of 
a fine and costs is no part of the punishment, but is merely 
one of the means of enforcing compliance with the order of 
the court. 


Very respectfully, 
W,. T. Tuompson, Attorney General, 
March 8, 1907. 


SCHOOL LANDS—APPRAISEMENT. 

After rejection of appraisement made by county commissioners, and 
upon application of the lessee for a reappraisement by the free- 
holders of the county, the holder of the lease contract is entitled to 
have the land appraised at its just and full value at the time he 
asked for the appraisement. 


Hoy. H. M. Eaton, Commissioner of Public Lands and Build- 
ings, Lincoln, Neb. 


Dear Sir: ‘This department is in receipt of your 
communication, requesting an opinion upon the following 
statement of facts: 

The holder of a lease contract, giving him the option 
to purchase, exercised his option and made. application to 
have the land appraised for the purpose of purchasing it. 
August 21, 1905, the county commissioners appraised the 
land at $18 an acre, which appraisal your department 
rejected and recommended that the land should not 
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sell for less than $26 an acre, this sum being, in the judg- 
ment of your department, the just and full value of the land. 
September 12, 1905, the board of educational lands and funds 
rejected the appraisement made by the county commis- 
sioners, and the holder of the lease was duly advised of the 
action of the board, whereupon the lessee made a written 
request for an appraisement of the land by freeholders of the 
county. Between the date of the first appraisement and the 
time the freeholders were appointed to reappraise the land 
it had materially increased in value, and the freeholders ap- 
pointed reappraised it at its value at the time of their ap- 
praisement. Your question is: 

“As the applicant made his request in due time, is it not his 
right to have the land valued by the freeholders at its ‘just and full 
yalue’ at or about the time the land was appraised by the county com- 
missioners, provided interest on the purchase price is paid from that 


time?” 
It is my opinion that the lessee, under the facts stated, 


is entitled to have the land appraised at its just and full value 
at the time he asked for the reappraisement. 
Very respectfully, 
W. T. Tompson, Attorney General. 
March 9, 1.907. 


CLERK OF INSANITY COMMISSION—FEES. 

The clerk of the insanity commission is entitled to $3 a day for the 
time employed in tho duties of the commission; $1.50 a day 
extra, which shall be as compensation as clerk for making the 
required record entries and for the filing of any papers required 
to be filed; and 25 cents for each notice or process issued. 


E. E. Ross. Fsq., County Attorney of Merrick County, Central 

City, Neb. 

Dear Sir: I have your letter of the 13th instant, 
asking for a construction of section 50, chapter 40, Compiled 
Statutes 1905, relative to the fees of the clerk of the district 
court as cerk of the commissioners of insanity. 

The language of the statute on this point is as follows: 
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“The commissioners of insanity shall be allowed at the rate 
of three (3) dollars per diem each for all the time actually employed 
in the duties of their office; they shall also be allowed their necessary 
and actual expenses, not including charges for board. The clerk, in 
addition to what he is entitled to as commissioner of insanity, shall 
be allowed one-half as much more for making the required record en- 
tries in all cases of inquest, and of meetings of the board for any pur- 
pose, and for the filing of any papers requiring to be filed; he shall also 
be allowed twenty-five (25) cents for each notice or process given or 
issued under seal as herein required.” 


I am of the opinion that the fair interpretation of this 
statute is that the clerk is entitled to receive $3 a day, the 
same as the other members of the commission, for the time 
actually employed in the duties of the commission, and $1.50 
a day extra, which shall be his compensation as clerk for 
making the required record entries and for the filing of any 
papers required to be filed; and that he is also entitled to re- 
ceive 25 cents for each notice or process issued. In other 
words, that for the number of days the commissioners of 
insanity are actually and necessarily employed in the dis- 
charge of the duties of their office, they are allowed $3 a day 
and traveling expenses, and the clerk, if serving with them, 
is entitled to receive for the same number of days $4.50 a 
day, which extra compensation of $1.50 a day is in lieu of any 
other fee or charges for making the required record entries 
and the filing of papers, but that he may also charge 25 cents 
for each notice or process issued by him. . 

Very respectfully, 
W. T. Tuompson, Attorney General. 
March 16, 1907 


TREATY RIGHTS—INHERITANCE BY NON-RESIDENT ALIENS. 


By virtue of treaty rights, heirs in Prussia may inherit from a de- 
ceased brother his lands in Nebraska, and they have authority 
to sell the same. 

The district court has no jurisdiction to transfer land to the state 
under a statute which has been suspended by a treaty. Such 
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action by the court deprives the alien heirs of no property or 
rights and transfers to the state no right or title to any land. 
A treaty supercedes all local statutes that contravene its provisions. 
A non-resident alien, who is protected by treaty rights allowing him 
to sell and remove property acquired by descent, is not barred by 
limitation under a treaty permitting him to sell and remove his 
realty within a reasonable time, unless a state statute fixes a 


limitation. 


Hon. J. W. Armstrong, Chairman, and other members of the 
Committee on Claims. 


GrntiteMEN: Replying to your request for the 
opinion of this department on the title of the state to Sioux 
county land of which Herman Goedde died seized and on 
the validity of the claim against the state for the value there- 
of, T beg to submit the following: 

The sole heirs at law of Herman Goedde, deceased, 
were aliens residing in Prussia. A statute of this state de- 
prives non-resident aliens of the right to inherit lands in this 
state and provides that such lands shall be escheated to the 
state, and that the state shall pay for the same. (Compiled 
Statutes, ch. 73, secs. 70 and 73.) If the state has any title. 
to the Goedde lands in Sioux county, it is derived from this 
statute and the decree rendered by the district court of Sioux 


’ county declaring that the state by escheat is the owner; but 


the frailty in this statute and decree is that both disregard a 
treaty which has been in force since 1828 between the United 
States and Prussia, now a part of the German Empire. ‘his 
treaty allows the Prussian heirs a reasonable time to sell 
their land and to withdraw. the proceeds without molestation. 
Article 14 of the treaty provides: 

“Where on the death of any person holding real estate within 
the territories of the one party such real estate would by the laws of 
the land descend on a citizen or subject of the other, were he not. 
disqualified by alienage, such citizen or subject shall be allowed a 
reasonable time to sell the same and to withdraw the proceeds with- 
out molestation, and exempt from all duties of detraction on the part 
of the government of the respective states.” 
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This provision of the treaty is superior to any state stat- 
ute, and is made so by the constitution of the United States. 
The supreme court of the United States has said: 


“Tt is the declared will of the people of the United States that 
every treaty made by the authorities of the United States shall be 
superior to the constitution and laws of any individual state, and 
their will alone is to decide. If a law of a state contrary to a treaty 
is not void but voidable only by repeal or nullification by a state 
legislature, this certain consequence follows, that the will of a small 
part of the United States may control or defeat the will of the whole. 
Havenstein v. Lynham, 100 U. 8S. 488, 489.°°( Ware v. Hylton, 3 Dall. 
U. 8. 199.) 


Under a treaty giving non-resident aliens three years 
in which to dispose of their property, the supreme court of 
Kentucky said: : 


“The law of the state refuses all right to appellants at any 
and all times; the treaty, however, invests them with an interest pro- 
vided it is asserted within a period of three years after the right ac- 
crues, or rather it forbids any law limiting their right of recovery to 
less than three years, the effect of which is to permit any restriction 
by state legislation against such recovery, which will not interfere 
with the right for that period. The state law was therefore so affected 
by the treaty as to become inoperative for a period of three years.” 
(Yeaker’s heirs v. Yeaker’s heirs, 4 Metcalfe, Ky. 39.) 

A treaty, therefore, supersedes all local statutes that 
contravene its provisions. (du re Beck, 11.N. Y. Supp. 200.) 

In addition, courts are required to take notice of treat- 
ies, and cannot defeat their provisions by judgments. <A fed- 


eral court has stated the rule as follows: 
“The provisions in a treaty addressed to the judicial power be- 


come a rule of law of themselves, and are carried into execution by the 
courts, without other direction or authority.” (In re Metzger, Fed. 
Cases, No. 9, 511.) 


By treaty the Goedde heirs were allowed to sell. their 
land in Sioux county within a reasonable time. Before that 
time elapsed a proceeding to escheat the land to the state 
could not be maintained in the district court of Sioux county. 


28 REPORT OF THE ATTORNEY GENERAL. 


State v. Smith, 70 Cal. 153.) The supreme court of the 
United States, in reference to the right of a state to fix a 
reasonable time for non-resident aliens to sell their property 
and remove the proceeds, ruled: 


“Tf it had not such a law, it was competent to enact one, and 
until one exists there can be no bar arising from the lapse of time. 
A party entitled can sue whenever he chooses to do so, and he is 
clothed with all the rights of any other litigant asserting a claim, 
where there is no statute of limitations applicable to the case.”’(Hauen- 
stein v. Lynham, 100 U. S. 488.) 


The reasonable time in which the Goedde heirs are al- 
lowed to sell their land in Sioux county not having elapsed, 
the district court of Sioux county could not entertain an 
action to deprive them of their realty by escheat. That part 
of the treaty allowing the Goedde heirs a reasonable time 
to sell the decedent's real estate and to withdraw the pro- 
ceeds permits the title to the land to descend to the heirs for 
the purpose of sale, notwithstanding a contrary provision of 
the Nebraska statute. The treaty authorizes the non-res- 
ident aliens to sell the land. They cannot sell and convey 
it unless they have the title, and they can only acquire the 
title by inheritance.  T'o give full effect to the treaty, which 
is the supreme law of the land, it is necessary to hold that 
the title descended to the alien heirs. In giving effect to 
similar provisions of a treaty between the United States and 
the Kingdom of Wurtemburg, the supreme court of New 
York said: 

“Tt is urged by the respondent that the fee vests in the resident 
heirs until the exercise of the power of sale. But what becomes of 
the fee in case there be no resident heirs, but all the heirs of the 
decedent are non-resident aliens within the description of the treaty? 
The fee is not in the state for it takes no title until office found. It 
is not in nubibus for the law vests it somewhere pending the act of 
sale. It must be held, we think, that the fee vests in the non-resident 
alien, the land being descendable, as prescribed by the treaty. We 
think there is no reason to doubt but that under the provisions of 
the treaty the alien heir may come to the state and at once enter into 
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the possession, use and enjoyment of the property, and exercise all the 
rights of ownership and advantages of possession for the purpose of 
making the sale, because those rights are manifestly intended by the 
treaty to be conferred upon him. In short in our judgment the treaty 
intends to confer on the alien heir, for the period of two years, pre- 
cisely the same rights he would enjoy if he were a resident heir, im- 
posing on him simply the obligation to sell and convey the fee to 
some other party capable of holding within that period, or such other 
period as the state or country shall see fit to confer upon him by pro- 
longing the time, or by his becoming, or declaring his intention to be- 
come, a citizen. Meanwhile, he may possess*and take care of the prop- 
erty, improve it and exercise all the authority of owner, for the purpose 
of making it more productive and valuable, and may himself enjoy 
such rents and profits as he can obtain. The spirit of the treaty 
eannot be fully carried out without this construction, for the right 
to sell may and often would be greatly embarrassed by a hostile pos- 
session of the property by resident heirs, or by its misuse on their part 
to the prejudice of the alien heirs. All the rights of the title are sus- 
pended by the treaty for a full period of two years, and all the rights 
of other heirs over the property are also suspended by the operation of 
the treaty. The effect of this construction is necessarily to vest the 
alien heirs with title to their respective proportions of the rents and in- 
come of the property, in whosesoever hands it may come.” (Kull v. 
Kull,37 Hun , N. Y., 479.) 


In a suit involving the rights of non-resident aliens to 
dispose of land owned by deceased ancestors in the United 
States, the supreme court of Illinois said: 


“It would seem that in such case the alien heirs take a fee de- 
terminable by the non-exercise of the power of sale within three years. 
(Kull v. Kull, 37 Hun. 476.) By the terms of the treaty the power to 
dispose of the land and appropriate its proceeds is granted in positive 
terms. Such a power to sell cannot be exercised unless the donee is 
vested with the fee, or, in other words ,the complete ownership. It has 
been said that ‘it is an affront to common sense to say that a man has 
no property in that which he may sell when he chooses and dispose 
of the proceeds at his pleasure.’ (Kull v. Kull, supra.) In the case 
of Kull v. Kull, supra, where the proceedings, like the present one, 
was for partition, the precise question now under consideration was 
involved, and it was there held that the fee vested in the non- 
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resident alien; that the treaty intended to confer upon him the rights of 
ownership in the property and the advantages of its use and possession 
for the purpose of making the sale; that, under the provisions of the 
treaty, the alien heir was clothed, for the period granted for the pur- 
pose of making the sale, with the same rights he would enjoy if he 
were a resident heir, being subject simply to the obligation to sell and 
convey the fee to some other party capable of holding.’ (Schultze v. 
Schultze, 144 Ill. 297.) 

The case of Stamm v Bostwick, 40 Hun., N. Y., 37, 
involved the right of a subject of the King of Prussia to in- 
herit land in the state of New York. On this point the 
supreme court of New York said: 


“At the time the plaintiff's daughter died he was a resident 
alien, being then a subject of the-king of Prussia; who had long 
resided in the United States but had taken no other step toward 
changing his allegiance to the elector of Hesse or to the king of 
Prussia, and the incorporation of that country into the Prussian 
monarchy kad the effect to transfer the allegiance of the plaintiff 
to the king of Prussia, and to entitle him to all the rights secured 
to subjects of Prussia residing within the territory of the United 
States. If, therefore, the plaintiff could not inherit from his daugh- 
ter under our laws, he certainly was entitled, by virtue of the treaty 
above mentioned, to be allowed ‘a reasonable time to sell the property 
and to withdraw the proceeds without molestation.’ The effect of 
such a provision of the treaty has been fully discussed by this court in 
the late cases of Bullermann v Blake, 24 Hun. 198, and aull v. Kull, 
37 id. 476. In the last of these cases this court held that under a 
similar treaty provision the title to the land vested in the alien heir, 
subject to defeasance for non-compliance with the conditions imposed 
of selling the same within the time limited.” (Stamm v. Bostwick, 40 
Pun? ON Ys, 85) 


After an extended investigation of the questions pre- 
sented, I conclude that, notwithstanding the statute attempts 
to deprive non-resident aliens of the right to inherit real 
estate in Nebraska, the Goedde heirs in Prussia, by virtue of 
the treaty between that country and the United States, in- 
herited from their deceased brother his land in Sioux county, 
and that they had full authority to sell it. 
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It follows that the district court of Sioux county had 
no jurisdiction or power to transfer the land to the state 
under a statute which had been suspended by a treaty, and 
that the decree is void, and deprives the alien heirs of no 
property or rights and transferred to the state no right or 
title to any land. Not having acquired the property, there 
has never been any valid claim against the state for the value 
thereof. 

Very respectfully, 
W. T. Tuompson, Aticerney General, 
March 21, 1907. By W. B. Rose, Deputy. 


GOVERNMENT HOMESTEAD—TAXATION—ABSTRACT BOOKS. 
Improvements owned by private individuals on government home- 

steads are taxable as personal property. 
Abstract books ‘owned by private individuals are subject to taxation. 
J. S. Duvisson, Esq. County Attorney of Brown County, Long 

Pine, Neb. 

Dear Sir: I have your favor presenting for the opin- 

ion of this department two propositions: 
1. Should improvements owned by private individuals on govern- 

ment homesteads be assessed as personal property? 


2. <Are abstract books owned by private individuals subject to 
assessment? 


The first proposition is covered by section 33, article 1, 
chapter 77, Compiled Statutes. Under this section of the 
revenue law improvements owned by private individuals on 
government homesteads are taxable as personal property. 

Under the revenue law of this state all property not 
specifically exempted by the constitution or the statutes is 
subject to taxation. Abstract books are property within the 
meaning of the law. Not being specifically exempted by 
either the constitution or the statutes, they are subject to 
taxation, 

Very respectfully, 
W. T. Tuomprson, Attorney General, 
March 23, 1907 By W. B. Rosz, Deputy. 
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TELEPHONE COMPANIES—HIGHWAYS. 


A telephone company cannot obstruct a public highway with tele- 
phone poles. 


William Morrow, Fxq., County Attorney vf Scotts Bluff 
County, Scottsbluff, Neb. 


Dear Str: I have your favor of the 22nd instant, in 
which you ask if a telephone company may place its tele- 
phone poles in the middle of a public road so long as they 
do not interfere with the road crossings. 

Section 11, 463. Cobbey’s Annotated Statutes of 1903, 
provides: 

“Any telegraph or telephone company incorporated or doing busi- 
ness in this state shall be and is hereby granted the right of way 
along any of the public roads of the state for the erection of poles 
and wires; provided that poles shall be set at least six feet within 
the boundary line of said roadway and not placed so as to interfere 
with road crossings; provided that said wires shall be placed at the 
height of not less than twenty feet above all road crossings.” 


While the language of this section is not very plain, I 
am inclined to think a fair construction of it would not permit 
the poles of telephone or telegraph companies to be placed in 
so far from the boundary line as to prevent the road from be- 
ing used primarily as a public highway. The law contem- 
p'ates that the road authorities may care for and protect the 
roadbed unimpeded by obstructions. Hence, if the com- 
panies in question have placed their poles so far from the 
boundary line of the road as to make it impossible for the 
authorities to properly grade the road and the public to con- 
veniently travel it, the companies could be compelled to re- 
move the poles therefrom. 

Very respectfully, 
W. T. Tuomrson, Attorney General, 
By Grant G, Martin, Assistant Attorney Generat. 


Marcli 27, 1907. 
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BUILDING AND LOAN ASSOCIATIONS—REGISTRATION—FEES. 
Building and loan associations are required to pay the filing fee grad- 
uated by the amount of the authorized capital stock. 


Hon. George C. Junkin, Secretary of State, Lincoln, Neb, 
Dear Str: I have your communication of March 21, 
submitting the following question: 4 


Has this department the right to charge a filing fee on the 
authorized capital stock of building and loan associations, the same 
as other corporations pay; or, is it sufficient for them to file in this 
office a certificate from the auditor’s office or the banking department, 
showing the name of the association, its place of business, and the 
name of its stockholders? 


I find this proposition, in substance, has heretofore been 
submitted to this department and two opinions given 
thereon. The first was rendered by former attorney general 
Prout, January 21, 1902, appearing on pages 258-260, Report 
and Opinions of Attorney General, 1901-1902, and the second 
by former attorney general Brown, September 20, 1905, as 
follows: 
< “Lincoln, Sept. 20, 1905. 

“EB. Royce, Esa., 
“Secretary, State Banking Board, 
“Lincoln. 
“Dear Sir: 

“T have your letter making the following inquiry: 

‘* Will you please favor this departemnt with your written opinion 
as to whether or not under the law building and loan associations of 
this state are required to file their articles of incorporation with the 
secretary of state?’ - ? 

“The statute requiring incorporators to file their articles of 
incorporation with the secretary of state is section 126, chapter 16, 
Compiled Statutes. This statute was construed by my predecessor 
(Opinions of Attorney General, 1901-1902, p. 258), and it was held by 
him that a state bank is required to file its articles of incorporation 
with the secretary of state for registration, and pay the same fees ex- 
acted from other corporations for similar services. In my opinion the 


former construction of this statute by this department applies to 
4 . 
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pbuilding and loan associations as well as to state banks. I think that the 
former ruling of this department is correct, and therefore advise you, 
in answer to your inquiry, that building and loan associations incor- 
porated in this state are required to file their articles of incorporation 
with the secretary of state. 
“Very respectfully, 
“Norris Brown, Attorney General.” 


I am not disposed to overrule these opinions. If, there- 
fore, such associations are required to file their articles of in- 
corporation in the office of the secretary of state, I see no 
reason why they should not pay the same fees as are exacted 
of other corporations, graduated by the amount of the au- 
thorized capital stock, according to section 3, article 2, chap- 
ter 83, Compiled Statutes of 1905. 

Very respectfully, 
W. T. Tuompson, Attorney Gencral. 
March 30, 1907. 


AGRICULTURAL SOCIETY—IMPROVEMENTS—COUNTY BOARD. 


The county board has authority to make an appropriation to pay for 
the construction of permanent buildings on the fair grounds of 
the county agricultural society. 


L. B. Stiner, Fsq., County Attorney of Clay County, Clay 
Center, Neb. 


Dear £1r; I have your favor, as follows: 


The Clay county agricultural society was organized about fifteen 
years ago under the provisions of section 16, article te chapter 2, Com- 
piled Statutes. The grounds were purchased at that time and build- 
ings erected. Other buildings have been erected since. The society is 
in debt about $1,000, incurred in part if not wholly from the erection 
of said buildings, and has presented a petition to the county board 
asking that $1,000 be appropriated and paid to it under the section 
above named. The appropriation asked for is for the payment of 
improvements already made upon the fair grounds, while the statute 
says, ‘‘to be expended by such society in fitting up such fair grounds.” 
Has the board the right to appropriate the amount asked? 
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The section of the statute in question is as follows: . 

“Whenever any county agricultural society, organized by law, 
shall have procured in fee simple, free from incumbrance, land for fair 
grounds not less than ten acres in extent, the county board of such 
county, may, in their discretion, if the finances of the county will 
admit, appropriate and pay to such society a sum not exceeding one 
hundred dollars for every thousand inhabitants in said county, to be 
expended by such society in fitting up such fair grounds, but for no 
other purpose; but not more than one thousand dollars shall in the 
aggregate be appropriated in any one county.” 


The term “fitting up such fair grounds” has a broad 
signification and, without doubt, in connection with this stat- 
ute, authorizes the county board to appropriate money for 
buildings erected by the agricultural society on the fair 
grounds. “Fitting up the premises,” as used in a lease of real 
estate, was construed by the supreme court of Massachusetts 
in Pratt v. Paine, 119 Mass. 446, the court saying: 

“These words as used in this lease, applied to the subject-matter 
and the condition of the premises, cannot fairly be interpreted as includ- 
ing only the actual additions to the real estate in the nature of per- 
manent fixtures. In our opinion they have a broader signification, and 
include not only the fitting of the building and premises to the uses of 
the lessee, but the fitting of his furniture to the building.” 


I think the foregoing interpretation is correct, and that ° 
it is applicable to the statute cited. I am, therefore, of the 
opinion that the section quoted confers upon the county 
board authority to. make an appropriation to pay for the 
construction of permanent buildings on the fair grounds of 
the Clay county agricultural society. 

Very respectfully, 
W. T. Tuomrson, Attorney General. 
March 30, 1907. By W. B. Rosx, Deputy. 


GUARANTY BONDS—PREMIUMS—APPROPRIATIONS. 


The legislature has authority to make appropriation for the payment 
of premiums on guaranty bonds of state officers and deputies. 
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Hon. E. M. Searle, Jvr., Anditor of Public Accounts, Lincoln, 
Neb. 

Dear Sir: I have your request for the opinion of 
this department on the authority of the legislature to make 
appropriation for the payment of premiums on guaranty 
bonds of state officers and deputies. 

In reply I beg to advise you that these bonds are exe- 
cuted for the benefit and protection of the state. The stat- 
utes authorize the giving of such bonds, and, in my opinion, 
the cost thereof is not a perquisite within the meaning of 
that provision of the constitution which forbids an officer to 
receive any perquisite or other compensation in addition to 
his salary. The legislature, therefore, may properly make 
appropriation for the payment of the premium on such bonds, 
though there is no statute in force directly imposing such 
obligation on the state. 

Very respectfully, 
W, 1. THomeson, Attorney General. 
April 1, 1907. By W. B. Rose, Deputy. 


MATRON OF INDUSTRIAL SCHOOL—COMPENSATION—STATE. 

The state is not obliged to compensate the matron of the industrial 
school at Kearney for services rendered unless she was appointed 
by the board of public lands and buildings prior to, or by the 
governor after, June 30, 1897. 


Hon. J.C. F. McKesson, Chairman, Committee on Claims, Senate 

Chamber. ; 

Dear Siz: I have your letter of this date, containing 

request for an opinion on the legal status of the appointment 

of Mrs. Mary M. Hoxie as matron of the industrial school 

at Kearney, made by the superintendent thereof in February, 
1897. 

I find that in February, 1897, the board of public lands 

and buildings had the authority, by statute, to appoint a ma- 

tron for the state industrial school for juvenile offenders at 
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Kearney, to prescribe her duties and to determine her sal- 
ary. ‘This law remained in force and effect until on or 
about July 1, 1897, when an amendment to the statute be- 
came effective providing that the governor, on the nomina- 
tion of the superintendent, should appoint the matron. No 
salary for the matron was fixed by the amendment of 1897. 

Under the foregoing statutes I am disposed to hold that 
unless the appointment was made by the board of public 
lands and buildings prior to, or by the governor after, June 
30, 1897, there would be no legal obligation on the part of the 
state to compensate such appointee for services rendered. 
Whether Mrs. Hoxie was in reality appointed by the board 
of public lands and buildings in the first instance and later 
by the governor is a question of fact, and not of law. I have 
based my holding upon the statement in your letter that she 
was appointed by the superintendent of the institution, and 
not by those clothed with the power to appoint. 

Very respectfully, 
W. Tl. THompson, Attorney General. 

April 2, 1907. 


SCHOOL DISTRICT BONDS—ELECTION. 


A proposition for the issuance of school district bonds for the erection 
of a high school building submitted at an election should receive 
two-thirds vote in order to carry. 


Eugene Burton, Esq., County Attorney of Bow Butte County, 
Alliance, Neb. 


Dear Sm: I have your letter of April 2, stating that 
at an election held in Alliance a proposition was submitted 
to the electors for the issuance of school district bonds in 
the amount of $20,000 for the purpose of erecting a high 
school building, and that of 803 voters whose names are reg- 
istered on the poll books as voting 535 voted for and 241 
against the proposition, 27 ballots being cast without any 
expressed by the electors either for or against the proposi- 
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tion, including five or six ballots having a cross placed in 
both squares. You ask whether the proposition to carry 
should receive a two-thirds majority of all the votes cast, or 
a two-thirds majority of the legal ballots counted. 

It is my opinion that, under the facts stated in your let- 
ter, the proposition carried by a two-thirds vote, within the 
meaning of section 2, subdivision 15, chapter 79, Compiled: 
Statutes of 1905. 

Very respectfully, 
: W, T. Tuomrson, 
April 4, 1907. Attorney General. 


LIVE STOCK—TAXATION. 


Registered pedigreed stock should be assessed for taxation at its 
value as pedigreed stock for breeding purposes. 


M. W. Terry, Fsq.,County Attorney of Gage County, Beatrice, 
Neb. 


Dear Six: I have your letter, asking for an opinion 
as to whether or not registered pedigreed live stock should 
be assessed for taxation at its value as pedigreed stock for 
breeding purposes, or at its market value per pound for beef 
or pork. 

Section 12, article 1, chapter 77, Compiled Statutes of 
1905, provides: : 

“Actual value as used in this act shall mean its value in the 
market in the ordinary course of trade.” 


I take it this does not mean that the value of pedigreed 
stock, used for breeding purposes, shall be determined by 
what such stock would be worth in the market for beef or 
pork. It is a matter of common knowledge that pedigreed 
breeding stock constitutes a class of property distinct from 
stock sold on the market for human consumption. In my 
opinion such property has an actual market value peculiar to 
the class to which it belongs, and, therefore, that its value 
for taxation should be determined with reference to its par- 
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ticular class. As a general rule, in finding the value of any 
property for taxation, the class to which it belongs should be 
taken into consideration. T’o take property out of its class 
and consider it with reference to a class to which it does not 
belong, in determining its value for taxation, would, in my 
judgment, be unwarranted. 
Very respectfully, W. T. THomrson, 
April 5, 1907. Attorney General. 


SCHOOL DISTRICT BONDS—ELECTION. 


Where a school district is organized under an act complete in itself, 
failure to insert in the notice of a bond election and in the form 
of ballot the amount of the tax to be levied is not fatal to the 
validity of the bonds. 


Eugene Burton, Esq., County Attorney of Bow Butte County, Al- 
liance, Neb. 


. Dear Sir: I have your letter of April 6, in which 
you say that the school district of the city of Alliance was or- 
ganized under section 11,238, Cobbey’s Annotated Statutes 
of 1903, and that the question of issuing bonds for the erec- 
tion of a high school building for the use of the district 
was submitted to a vote and carried, but that neither the 
notice of the election nor the form of the ballot contained 
the amount of the tax to be levied to meet the liability in- 
curred. You desire to know whether the failure to insert 
in the notice and the ballot the amount of the tax to be levied 
is fatal to the validity of the bonds, and you refer to the pro- 
visions of section 4,446, Cobbey’s Annotated Statutes of 1903. 
This section provides: 

“When the question submitted involves the borrowing or ex- 
penditure of money, or issuance of bonds, the proposition of the ques- 
tion must be accompanied by a provision to levy a tax. annually for 
the payment of interest, if any, thereof; and no vote adopting the 
question proposed shall be valid unless it likewise adopt the amount 
of tax to be levied to meet the liability incurred.” 
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We fail to find anything in this section that is necessa- 
rily applicable to school district bonds or to the rights or 
powers of school district officers. Our supreme court has 
held, in State v. Benton 29 Neb. 460, that in the case of 
metropolitan cities it is unnecessary that the proposition sub- 
mitted be accompanied by a provision authorizing the levy- 
ing of a tax to pay the interest on such bonds. The reason- 
ing in that case is applicable to this one. ‘The school district 
of Alliance was organized under chapter 78, Session Laws of 
1881, entitled, “An act to establish a system of public instruc- 
tion for the state of Nebraska.” This act is complete in 
itself and covers a!l matters relating to public schools. 
Among other things it provides that the school board shall 
arrange for the payment of the interest and provide a sink- 
ing fund for the payment of the principle of bonds so - 
issued. For this reason we think the bonds of the school 
district of Alliance, issued under the facts stated by you, are 
valid and entitled to registration. As a precautionary meas- 
ure, however, we would always advise the insertion of the 
amount of the tax desired to be levied in the notice"and the 
ballot. 

Very respectfully 
W. T. Tuomrson, Attorney General, 
By Grant G. Martin, Assistant Attorney General. 
April 9, 1907. 


COUNTY SPEED ASSOCIATION-—TAXATION. 


Shares of the Pierce County Speed Association are subject to taxation 
and should be assessed to the holders thereof. a 


J. A. Van Wagenen, Esq., County Attorney of Pierce County, 
Pierce, Neb. 
Dear Sirk: I am in receipt of your letter of April 10, 


submitting the question as to whether or not the shares of 
the Pierce County Speed Association are assessable for tax- 
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ation. You say the association is not incorporated, but that 
it has an authorized capital stock of $5,000, half of which has 
been issued and sold in shares of $25 each. 

All property not specifically exempted by the constitu- 
tion or the statutes is subject to taxation in this state, and 
should be assessed to the person owning the same.- Section 
28, revenue law of 1903, provides: 

“Personal property shall be listed in the manner following: 
First. Every person of full age and sound mind, being a resident of 
this state, shall list all his moneys, credits, bonds, or stocks, shares 
of stock of joint stcck or other companies, when the capital stock of 
such company is not assessed in this state, moneys loaned or invested, 
annuities, franchises, royalties, and all other personal property.” 


It is my opinion that the shares referred to are subject to 
taxation, and should be listed by and assessed to the share- 
holder owning the same. 

Very respectfully, W. T. THompson, 

April 11, 1907. Attorney General. 


MORTGAGES—OWNERSHIP—ASSESSMENT. 


If the assessor, upon investigation of the county records, is unable to 
ascertain the names of the true owners of mortgages, he should 
make a list and report to the county board of equalization, who 
can by process compel the attendance of such persons and receive 
their sworn testimony relative to the ownership of the mortgages. 


L. H. McKillip, Esq., County Attorney of Seward County, 
Seward, Neb. 


Dear Sir: I have your letter of the 9th instant in 
which you ask for an opinion on the fo‘lowing proposition: 


Where the records of a county show mortgages payable to various 
banks, and the bank officials when interrogated by the assessor con- 
cerning the same declare that the mortgages have been sold but 
decline to disclose the names of the owners, what is the assessor’s duty, 
and how can the names of the real owners of the mortgages be ascer- 
tained? 
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The law contemplates that every owner of a mortgage 
obligation shall pay a tax thereon. ‘The assessor is not com- 
pelled to take the unsworn stateinent of any person that he 
does not own specific property. If upon investigation he is 
unable to ascertain the names of the true owners of such 
mortgages, he should make a list of the same, stating the 
names of those who appear to be the owners thereof from 
the county records, and present the list and report to the 
county board of equalization. ‘The board, having the list and 
report before it, has sufficient information to enable it to 
exercise the authority vested in it by sections 121, 122 and 
123 of the revenue law, and can by process compel the at- 
tendance of such persons and receive their sworn testimony 
relative to the ownership of the mortgages. I apprehend 
that by pursuing this method it will not be difficult to ascer- 
tain the names of the real owners. After obtaining this in- 
formation and giving to the owners the notice required by 
statute, the board can add the property to the assessment 
roll. ‘The board may also act in such a case without a report 
from the assessor, but the above is one way in which the:as- 
sessor may substantially aid in getting taxable property en- 
tered for taxation. 

Very respectfully, 
W. T. Tuomeson, Attorney General, 
By Grant G. Martin, Assistant Attorney General. 
April 12, 1907. 


AUDITOR OF PUBLIC ACCOUNTS—WARRANTS. 
The auditor of public accounts has no authority to draw warrants on 
funds appropriated by the legislature of 1905 to pay obligations 
incurred after April 1, 1907. 


Hon. E. M. Searle, Jr., Auditor of Public Accounts, Lincoln, 
Neb. 
Dxar Sir: I have your favor, requesting an opinion 
on the following proposition: 


“Can the auditor of public accounts legally draw warrants on 
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funds appropriated by the legislature of 1905 for current expenses for 
claims contracted after April 1, 1907? ” 


The title of the act of 1905 making appropriations for the 
current expenses of the state government is as follows: 
“An act making appropriations for the current expenses of the 


state government for the years ending March 31st, 1906, and March 
31st, 1907, and miscellaneous items.” 


Under this title the legislature could not insert an item 
foreign to the purposes indicated thereby, for the reason that 
the constitution provides that “no bill shall contain more than 
one subject, and the same shall be clearly expressed in its 
title.” Under the title quoted expenses for the years ending 
March 31, 1906, and March 31, 1907, were alone the subject 
of legislation. The appropriations being limited by the title 
to expenses for the years ending March 31, 1906, and March 
31, 1907, items of a later date were not within the purview of 
the title and could not be inserted thereunder. ‘This con- 
clusion has the sanction of the supreme court of Louisiana 
in State v. Clinton, 27 La. Ann. 41, wherein it was said: 


“Under a title to make appropriations for the general or current 
expenses for the year ending the thirty-first of December, 1874, an ap- 
propriation for an expense or debt incurred prior to that time cannot 
be made, because that object is not expressed in the title.” 


If the legislature could not insert under such a title an 
appropriation for expenses incurred after March 31, 1907, the 
auditor of public accounts has no authority to draw against 
the appropriation a warrant to pay an obligation incurred 
after that date. 

Moreover, the appropriation bill itself is in harmony 
with the title. The first section contains the following pro- 
vision: : 

“Section 1. That the following sums of money, or so much 
thereof as may be necessary, are hereby appropriated out of any money 
in the treasury belonging to the general fund and other funds herein 
specified, not otherwise appropriated as hereinbefore specified, for the 
payment of current expenses of the state government for the biennium 
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beginning April 1st, 1905, and ending March 31st, 1907, and miscel- 
laneous items.” 


It is clear that the items inserted under this provision 
are intended alone for current expenses incurred prior to 
March 31, 1907. By this appropriation bill the legislature did 
not make appropriation for the payment of any expenses in- 
curred after March 31, 1907, and, in my opinion, there is no 
authority for issuing a warrant for such a purpose. 

Very respectfully, 
W, T. Tuompson, Attorney General, 
April 17, 1907. By W. B. Ross, Deputy: 


SHERIFF—FEES. 


The sheriff is required to report, at stated times, the items of fees, 
except mileage, either collected or earned, specifying them, and 
also report the total amount of fees collected and earned, not 
specified, including mileage, and shall pay over to the county 
treasurer all fees earned, including mileage. 


J. C. Moore, Fsq., County Attorney of Johnson County, Tecum- 
sch, Neb. 


Dear Sir: I have your letter of April 17, requesting 
the opinion of this department as to the meaning to be given 
to that part of section 1, Senate File 319, which reads as 
follows: 

“Provided further, that the sheriff shall, on the first Tuesday 
in January, April, July and October of each year make a report to the 
board of county commissioners or supervisors, under oath, showing 
the different items of fees, except mileage, collected or earned, from 
whom, at what time, and for what service, and the total amount of 
fees collected or earned by such officer since the last report, and also 
the amount collected or earned for the current year, and he shall then 
pay all fees earned to the county treasurer.” (Compiled Statutes, ch. 
28, sec. 5.) 


My interpretation of this provision is that the sheriff 
is required to report, at the times stated, the items of fees, 
except mileage, either collected or earned, specifying them, 
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and that he shall also report the total amount of fees collected 
and earned, not specified, including mileage, and shall pay 
over to the county treasurer all fees earned, including mile- 
age. In my judgment the purpose of this act was to make 
the sheriff responsible to the county for the collection of al! 
fees for services rendered by him. 
Very respectfully, W. T. THomrson, 
April 19, 1907. Attorney General. 


ANTI-PASS LAW—CONSTRUCTION OF STATUTE. 


An attorney in the employment of a railroad company, under contract, 
but receiving no fixed salary, and who devotes only a minor por- 
tion of his time to the work of the company, is not entitled to 
hold a pass from such railroad as part consideration of his 
employment. 

The giving or receiving of any form of passenger transportation for 
any other or different consideration than that exacted and received 
from the public generally is a violation of the anti-pass law, 
unless the same falls within the exceptions enumerated in the 
bill. 

The terms ‘‘free ticket,’”’ “free pass,” and ‘free transportation” mean 
any transportation furnished by a railway company without re- 
ceiving therefor the charges exacted in money from passengers 
generally for such transportation. 

The intention of the legislature must control in the construction of 
penal statutes. 

OC. A. Rawls, Exq., County Attorney of Cass County, Platts- 

mouth, Neb. 

Dear Sir: J have the honor to acknowledge receipt of 
your communication of April 11, requesting an opinion 
upon the following propositions: 

1. An attorney in the employment of a railroad company, under 
contract, but receiving no fixed salary, attends to all the business of 
the company in this county, and also assists in other counties when 
called upon. He is subject to be called upon at any time, and the 
company has a prior right to his services over any other employment, 
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but the entire work requires less than half of his time. He holds a 
pass from the railroad company, given as a part of the consideration of 
the employment. Is such a pass a free pass within the meaning of 
the anti-pass law enacted by the recent legislature? 


2. As the contract referred to was entered into before the re- 
cent act was passed, can the holder of the pass use it without violating 
the law? 


The act commonly known as the anti-pass law contains, 
among other things, the following provisions: 

“Tt shall be unlawful for any railroad company or corporation 
owning or operating any line or lines of railroad in the state of Ne- 
braska, or any officer or agent of any such company or corporation, to 
directly or indirectly issue or give to any person or persons any free 
ticket, free pass or free transportation in any form for the transpor- 
tation of any passenger or passengers on or over any line or lines of 
railroad or any part thereof so owned or operated by it in the state of 
Nebraska, except to persons within the classes hereinafter designated 
and limited; and it shall also be unlawful for any person or persons not 
included within the classes hereinafter designated and limited to 
accept or use any such free ticket, free pass or free transportation in 
any form for travel on and over any line or lines of railroad or any 
part thereof in the state of Nebraska. Provided, however, that noth- 
ing contained in this act shall be construed to prohibit or make un- 
lawful the issuing or giving of any such free ticket, free pass or free 
transportation to any person or persons within the classes hereinafter 
designated and limited, or the acceptance or use of the same by per- 
sons within such classes, viz: officers, agents, bona fide employees, 
the major portion of whose time is devoted to the service of such rail- 
road company and the dependent members of their immediate families; 
children under seven (7) years of age; officials and linemen of tele- 
graph companies; ex-employees retired from service on account of 
age, or because of disability sustained while in the service of said 
railroad company, and the dependent members of their immediate 
families, or the widows or dependent children of employees killed 
while in the service of such railroad company; necessary caretakers 
of live stock, poultry, vegetables and fruit, including transportation to 
and from the point of delivery; employes of sleeping car companies and 
express companies, and railway mail service employees, newsboys on 
trains, baggage agents, and persons injured in wrecks and physicians 
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and nurses attending them. Provided, that cne trip pass for a dis- 
charged employee and his fantily may be issued for use within thirty 
days of such discharge. Provided further, that the provisions of this 
act shall not be construed to prohibit and make unlawful the inter- 
change of passes for the officers, agents and employees, and the de- 
pendent members of their immediate families, of other railroad com- 
panies; nor to prohibit any railroad company from carrying passengers 
free with the object of providing relief in cases of general epidemic, 
pestilence or calamitous visitation.”” (Compiled Statutes, ch. 72, 
art. 9,, sec. 7.) 


The object of this piece of legislation is by no means 
doubtful. Its purpose was to prevent common carriers from 
granting special privileges in passenger transportation to 
certain individuals, and to prevent their reception and use. 
It is a matter of common knowledge that railroad companies 
in this state had established the practice of granting such 
special privileges to numerous individuals, including officers 
of the state and municipal governments. For years there 
has been more or less agitation against this practice. In 
the fall of 1906 this agitation took definite form when the 
leading political parties denounced the practice as being 
against public policy and adopted resolutions demanding the 
enactment of a law to prevent it. The statute under con- 
sideration was the outcome. 

The purpose to be accomplished by a statute is a matter 
of primary importance in construing its provisions. ‘The 
meaning to be given to particular words and phrases found 
therein is often dependent upon, and is to be determined with 
reference to, the object sought to be attained or the evil in- 
tended to be remedied. That a penal statute cannot be ex- 
tended by implication and made to embrace cases not within 


the letter of the law is elementary. But the intention of the 
legislature must control in the construction of penal statutes, 


as well as others, and they are not to be construed so 
strictly as to defeat the obvious intention of the legislature. 
(United States v. Wiltberger, 18 U.S. 78; United States v. 
Lacher, 134 U. 8. 624) 

In the interpretation cf a statute words and phrases 
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employed are to be given their common or ordinary mean- 
ing, unless from the context and with due regard to the pur- 
pose of the act a different meaning is intended. ‘The mean- 
ing to be given to the terms “free ticket,” “free pass,” and 
“free transportation,” found in the act under consideration 
becomes a matter of vital importance in determining the 
questions you submit. These terms, taken and construed 
as abstractions and independently of the purpose of the leg- 
islature and of subsequent provisions found in the act, wou'd 
mean a ticket, pass, or transportation granted as a compti- 
ment or gratuity and without consideration. Under such a 
construction it would logically follow that any ticket, pass, 
or transportation based upon any legal consideration suffii- 
cient to sustain a contract is not free, and would be exempt 
from the inhibitions of the act. Thus construed, a common 
carrier could lawfully furnish annual or other transportation 
to any one who might contract with it to sign injunction, 
appeal or other bonds for it as surety, or to an attorney who 
might contract to be retained to assist in'the impaneling of 
juries, or to any person for performing other valuable though 
trivial service for the carrier, and such persons would thereby 
secure an advantage and a privilege withheld from the people 
generally. Such a construction would tend largely to de- 
feat the purpose of the act, and the act would thus fall far 
short of remedying the evil at which it was aimed. I do 
not think these terms were intended by the legislature to 
have this meaning, nor do I believe they should be given 
such construction. 

Iam of opinion that the terms “free ticket,” “free pass,” 
and “free transportation,” used in the act, were intended 
and should be taken to mean any transportation furnished 
by a railway company without receiving therefor the charges 
exacted in money from passengers generally for such trans- 
portation, and that the giving or receiving, since this act 
took effect, of any form of passenger transportation for any 
other or different consideration than that exacted and re- 
ceived from the public generally, is a violation of the act; 
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unless the person receiving the same comes within the enu- 
merated exceptions of the bill. 

2. As to the use of a pass given and received as stated 
in your letter, the statute provides that it shall be unlawful 
for any person not included within the classes therein ex- 
cepted and limited to accept or use. any such free ticket, 
free pass or free transportation in any form for travel. It 
is my opinion that the use of any such transportation by 
other than those belonging to the excepted classes is a 
violation of the act. 

Very respectfully, W. T. Tompson, 

April 20, 1907. Attorney General. 


UNIVERSITY —TEXT-BOOKS—APPROPRIATION. 


The words “furnishing ‘text-books to students at cost,” as used by the 
legislature in appropriating to the university the funds arising 
from the one-mill levy, mean the actual wholesale cost of text- 
books delivered at the university. 


J. Stewart Dales, Exq., Secretary, University of Nebraska, 
Lincoln, Neb. 


Dear Sir: I have your favor, requesting the opinion 


of this department on the meaning of the word “cost” as 
used by the legislature in appropriating to the university the 
funds arising from the one-mill levy. In enumerating the 
purposes for which these funds shall be expended the legis- 
lature set aside $5,000, “as a fund to be reinvested in furnish- 
ing text-books to students at cost as fast as sales accumu- 
late.” Your inquiry involves the interpretation of the clause 
quoted and the meaning of “cost” as it appears therein. 

What is actually paid for an article has been said to 
be the cost price. (Buck v. Burk, 18 N. Y. 337.) Webster 
defines “cost” as “the amount paid, charged, or engaged 
to be paid for anything bought.” If these and similar legal 
definitions mean, however, that the cost is what is actually 
paid for the text-books in distant markets without regard 
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to transportation, they cannot be adopted, because such an 
interpretation would in the end defeat the purpose of the 
legislature. The lawmakers intended that the item of 
$5,000 should be kept intact and used for the purpose of 
reinvestment in text-books to be sold to students. The 
purpose of the appropriation is to provide “a fund to be 
reinvested in furnishing text-books to students.” If a part 
of the appropriation could be used to pay the freight charges 
on text-books without repayment to the university, the fund 
would in time become exhausted, leaving nothing to be re- 
invested in text-books. 

No special provision is made by statute for paying for 
the expenses and labor of distributing text-books at cost 
to students. The legislature must, therefore, have intended 
to require the university to buy the books, collect the pur- 
chase price, keep accounts and transact all other necessary 
business with the means provided for the management and 
maintenance of the institution. To charge students with 
the estimated expense of handling, selling and accounting for 
text-books in addition to the invoice price might afford them 
little relief, and would not be in harmony with the enact- 
ment appropriating money for wholesale purchases and pro- 
viding the means for obtaining discounts for cash payments. 
In the purchase of books with this appropriation no officer 
or employee of the university can lawfully receive any com- 
pensation or profit from any student or the benefit of any 
discount or commission from any person from whom the 
books are purchased. The appropriation of $5,000 must be 
used for the benefit of students. The fund is a trust fund, 
and those who handle it will be answerable accordingly. 

I am, therefore, of the opinion that the words “furnish- 
ing text-books to students at cost,” as used in the statute, 
mean the actual wholesale cost of text-books delivered at 
the university. 

Very respectfully, 

W. T. THomeson, Attorney General, 
April 22, 1907. By W. B. Rosr, Deputy. 
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TALESMAN—COMPENSATION. 


A talesman who appeared in the district court for jury ‘service, in re- 
sponse to legal notice from the sheriff, is entitled to compensa- 
tion as a juror though he was not sworn in at any time. 


Jesse M. Galloway, Esq., County Attorney of Saunders County, 
Wahoo, Neb. 


Dear Sir: [I have your favor, requesting the opinion of 
this office as to whether or not a talesman who appeared in 
the district court for jury service, in response to legal notice 
from the sheriff, is entitled to compensation as a juror, 
though he was not sworn in any case. 

The rule is that a talesman regularly summoned and 
compelled to attend court as a juror is entitled to a juror’s 
compensation. In discussing the right of a talesman to the 
compensation of a juror, the supreme court of Oregon, in 
Bloch v. Multnomah County, 25 Ore. 171, said: 

“When he is summoned from the body of the county on a special 
venire he is compelled to neglect his own private business to attend 
court as a juror only in obedience to its order, however inconvenient it 
may be to him, and often at considerable trouble and expense, and 
when he does so we think he is acting as a juror within the meaning of 


the law and entitled to compensation as such, although he may not 
actually serve on the jury.” 


A talesman in responding to a legal notice to attend 
court for jury service is subject to the same inconvenience 
and expense as a regular juror, and his duties are the same. 
His right to compensation, therefore, is the same as that of a 
regular juror. In this state the statutory authority for com- 
pensating jurors is as follows: 

“Grand and petit jurors shall receive for their services two dol- 
lars for each day employed in the discharge of their duties, and 
mileage at the rate of five cents for each mile necessarily traveled.” 
(Compiled Statutes, ch. 28, sec. 15.) 


Regular jurors who attend court receive from the county 
two dollars a day and mileage. Their right to this com- 
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pensation does not depend on actual service in the trial of 
a case. A juror who has not been discharged but who re- 
ports daily for service receives his compensation, though he 
performs no actual service in the trial of a case. He may 
be excluded from ‘every jury sworn and yet receive his 
pay. In Moseley v. Turner, 95 Il. App. 215, the following 


rule is announced: 

“A person who attends court as a juror summoned on a special 
venire is entitled to same fees as a juror who is drawn on the regular 
panel; and although not. sworn in a case on trial, he is entitled to his 
pay as clearly as if he were in the regular panel.’’ 


The same rule was announced in Thornburg v. Her- 
mann, 1 Nev. 476. Under the practice in this state a juror 
who reports for duty and awaits the direction of the court 
receives pay from the county, though he does not partici- 
pate as a juror in any trial. If jurors are “employed in the 
discharge of their duties” and are entitled to compensation 
by reporting for duty and awaiting directions of the court, 
there is no reason why a talesman in the same situation 
should not also receive pay. 

The rule might be different, however, if a mere by- 
stander were called and rejected. In the latter case it has 
been held that he is not entitled to compensation, where he 
performed no active service.’ (Bloch v. Multnomah County. 
25 Ore. 172:) 

In my opinion a talesman who has been regularly sum- 
moned and who abandons his own affairs, goes to the county 
seat and reports for duty, is entitled to two dollars a day and 
mileage, though he is not permitted to serve in the trial of 
a case. 

Very. respectfully, 
W. T. Txomrson, Attorney General, 
April 24, 1907. By W. B. Kose, Deputy. 


COUNTY—PAUPERS—LIABILITY. 


A county under township organization, where there is no poorhouse, 


OPINIONS. 53 


is liable to a town for expenses necessarily and legally incurred 
in granting temporary relief to a pauper. 


J. MW. Berryman, Esq., County Attorney of Know County, 
Creighton, Neb. 


Dear Sir: I have received your favor, relating to lia- 
bility for the care of a pauper in a county under township 
organization where there is no poorhouse. 

Section 3, chapter 67, Compiled Statutes, provides that 
relief for paupers shall be granted out of the county treasury. 
This is a general statute and, according to its terms, applies 
to all counties regardless of the question of township or- 
ganization. It is true that town meetings in counties under 
township organization have statutory authority to direct 
the raising of money by taxation for the support of the poor 
within the town, but the statute makes provision alone for 
temporary relief. Among the purposes for the raising of 
money by taxation is-the following: 


“For the support of the poor within the town; provided that 
when the county board of any county shall have established a poor- 
house under any statute law of this state, the support of the poor 
shall be provided for by the county board, and no taxes for that pur- 
pose shall be voted by the electors at town meetings except sufficient“ 
to provide temporary relief..’ (Compiled Statutes, ch. 18, art. 4, 
sec. 22.) 


Under the general statute relating to paupers, the county 
is made liable for such relief as each case may require. 
(Compiled Statutes, ch. 67, sec. 3.) It will be observed 
from an examination of the statute authorizing a township 
to raise funds for the care of the poor that provision is made 
for temporary relief only. ‘This provision seems necessary 
for the immediate relief of poor persons in counties under 
township organization where there is no poorhouse. If this 
power to grant temporary relief were denied, distress might 
result. ‘The necessity for aiding paupers might become ur- 
gent in a county having no poorhouse at a time when the 
county board is not in session. Under such circumstances, 
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temporary relief should be granted by the town, and the. 
legislature wisely made provision therefor. 

After an examination of the statutes ] am of the opin- 
ion that a county under township organization, where there 
is no poorhouse, is liable to a town for expenses necessarily 
and legally incurred in granting temporary relief to a pauper. 

Very respectfully, 
W. T. Tuompson, Attorney General, 
April 26, 1907. By W. B. Rose, Deputy. 


BUILDING AND LOAN ASSOCIATIONS—LOANS—SECURITY—INVEST- 
MENTS. 


A building and loan association may loan to any one of its members 
the maximum amount allowed by the law governing building and 
loan associations, and may take as security therefor a mortgage 
on unincumbered real estate owned by any one authorized to 
execute a mortgage thereon. 


A building and loan association can loan money to members only. 
Hon. E. Royse, Secretary, State Banking Board, Lincoln, Neb. 


Dear Se: I have your letter, submitting the following 
' propositions and requesting an opinion thereon: 

1. Is a building and loan association authorized under the law 
to loan the maximum sum of $5,000 to each of several members and 
receive therefor, in addition to a lien on the shares of stock owned 
by such borrowers, a real estate mortgage given by a company or cor- 
poration to secure one or more of such loans? 

2. Can a building and.loan association lawfully invest its funds 
in “‘convertible assets’? such as general fund warrants, certificates of 
deposit.of banks, United States bonds, etc.? 


Section 148al, chapter 16, Compiled Statutes of 1905, 
authorizes building and loan associations to loan money to 
their members, and also provides that no person shall hold 
in his own right’more than $5,000 par value of stock in any 
such corporation. Section 148a9 provides that no loan shall 
be made to a meniber of the association in excess of the par 


OPINIONS. 55 


value of. his stock, that for such loan the association shall 
have a lien upon the stock, and that ample real estate se- 
curity shall be given to secure said loan. ‘There appears to 
be no requirement in the statute that the real estate offered 
for security shall be the real estate of the borrower. I am, 
therefore, disposed to hold that such an association may loan 
to any one of its members the maximum amount allowed by 
the law governing building and loan associations and that 
the association may take as security therefor a mortgage on 
unincumbered real estate owned by any one authorized to 
execute a mortgage thereon. 

As to your second question you are advised that the 
title of the act under which building and loan associations 
are organized in this state is in part as follows: 


“To provide for the organization, government, regulation, exami- 
nation, reporting, and reorganizing or winding up of the business of 
associations now or hereafter incorporated under the laws of this 
state and which shall be organized within this state for the purpose of 
raising money to be loaned among its member's.” 


From the title and the body of the law it is clear the 
intent and purpose of the legislature was to restrict the busi- 
ness of building and loan associations to transactions between 
the association and its stockholders or members in the rais- 
ing of money to be loaned among its members. ‘There ap- 
pears to be no provision in the law authorizing loans except 
to members. An investment is not a loan. The buying of 
general fund warrants and United States bonds is not a 
“loan” in common parlance, nor within the meaning of the 
law governing building and loan associations, but is an invest- 
ment. A deposit of funds with a bank and the receipt by 
the depositor of a certificate of deposit may be regarded as 
a loan, but, in my opinion, it is not one authorized to be 
made. by building and loan associations. In section 148a10 
the legislature, has specifically enumerated what such asso- 
ciations are: authorized to purchase and to expend their 
money for: Having thus specified the matters and things 
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in which the association may invest its money, the rule of 
construction expressio unius ext exclusio  ulterias applies, 
with peculiar fitness, to this question, and restrains such 
associations from investing its funds in any other manner. 


Very respectfully, 
. W. T.. THompson, 
May 10, 1907. Attorney General. 


STATE RAILWAY COMMISSION—POWERS. 


An act, containing no direction as to when it shall become effective, 
will not be enforceable until the expiration of three calendar 
months from the adjournment of the session. 


Should the rates established by the state railway commission be higher 
than the rates fixed by a subsequent act of the legislature, the 
rates fixed by that act would take effect with that law and so 
remain until modified or changed by the commission. After the 
taking effect of that act the two acts would have to be construed 
together, practically as one law, unless it should be found that one 
or the other could not stand. 


Nebraska State Railway Commission, Lincoln, Neb. 


GenTLEMEN: JI have your letter, as follows: 


“Section 1 of Senate File 325, enacted by the thirtieth session of 
the legislature, approved April 8, 1907, provides: 

“ Tt shall be unlawful for any railroad company or common carrier 
operating or doing business in the state of Nebraska to charge, collect 
or receive for the transportation of live stock, potatoes, grain and grain 
products, fruit, coal, lumber, or building material, in car load lots, 
within the state of Nebraska, more than eighty-five per cent (85%) 
of the amount fixed in the classification and schedules of such 
railway companies or common carriers for the transportation of such 
property in force and effect on their various lines of railway on the 
first day of January, 1907, until after the state railway commission 
shall have provided a greater rate upon any article or property in such 
schedules from the rate herein fixed’ (Compiled Statutes, ch. 72, 
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art. 12, sec. 1.) 

“Will you kindly advise us whether, in your opinion, this com- 
mission has any right to take official notice of this law prior to its 
taking effect, July 8, 1907? In other words, would it be within the 
province of this commission to conduct hearings as provided for in 
section 2 of the act before the date on which it takes effect? 

“Also, please give us your opinion as to what relation rates es- 
tablished by this commission between the present time and July 8, 
1907, would bear to the rates provided for in Senate File 325 after the 
same becomes effective as aforesaid.” 


In answer to your first interrogatory I submit that as 
Senate File 325 does not contain any direction as to when 
the act shall take effect, it will be of no force until the expi- 
ration of three calendar months from the adjournment of 
the session. ‘Therefore, you have no right to take official 
notice of this law prior to its taking effect. After the ex- 
piration of that time the law will be in force, and your com- 
mission can then act thereunder and conduct the hearings 
for which it provides. 

However, House Roll 305, which is now in force, gives 
your commission full power to investigate all matters per- 
taining to rates and charges by common carriers, and I see 
no objection to the commission hearing evidence at any 
time that will enable it to form its conclusions and formulate 
its orders after the taking effect of Senate File 325. This how- 
ever, would not dispense with the notice to common carriers 
required by House Roll 305. Such hearings or investiga- 
tions could receive no legal sanction from Senate File 325, 
if held before July 8, or when that act takes effect. 

As to your second question, it is my opinion that you 
can fix and prescribe rates under the provisions of House 
Roll 305 at any time by giving the required notice and hear- 
ing, and that the rates thus fixed would take effect and 
remain in force until changed or modified, but should the rate 
be higher than that fixed by Senate File 325 the rate fixed 
by that act would take effect with that law and so remain 
until modified or changed by you, as provided in that act. 
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After the taking effect of that act the two acts would have 
to be construed together, practically as one law, unless it 
should be found that one or the other could not stand. ‘That, 
however, would be for the courts to decide. 
Very respectfully, 
W. T. Tuompson, 
May 14, 1907 Attorney General. 


STATE RAILWAY COMMISSION—POWERS. 


The state railway~commission has authority to increase or decrease 
rates charged by express companies. 

Express companies may charge any sum not exceeding seventy-five per 
cent of the rate in effect January 1, 1907, until the state railway 
commission shall have provided a greater rate. 


Nebraska State Railway Commission, Lincoln, Neb. 


GENTLEMEN: I have your communication as follows: 

“Section 3 of Senate File 355 enacted by the recent legislature 
provides: 

“ ‘Express companies may charge and receive for the transporta- 
tion of merchandise within the state of Nebraska any sum not ex- 
ceeding seventy-five per cent of the rate as shown in the schedule 
provided for in section 2 of this act, the rates in effect January 1, 1907, 
until after. the state railway commission shall have provided a greater 
rate.’ (Compiled Statutes, ch. 72, art. 8, sec. 19.) 

“Under this provision is the power of the commission limited to 
fixing greater rates than seventy-five per cent of the rates in force 
January 1, 1907, or does the general power conferred by House Roll 
305, sec. 5, authorize this body to reduce rates below the point ‘fixed by 
Senate File 355 as well as to increase the same? 

“Also please advise us what relation rates established by this 
commission between the present time and July 5, 1907, the date upon 
which Senate File 355 goes into effect, would. bear to the rates pro- 
vided for by said act after the same becomes effective?”’ 


In answer to your first interrogatory I have to say that 
it-is possible the courts would hold that the emergency clause 
in Senate File 355 is not sufficient to cause the act to-become 
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operative immediately upon its passage and approval, and, 
in that event, there is nothing that can be legally accom- 
plished under the provisions of that act until the expiration 
of three calendar months after the adjournment of the legis- 
lature. Until that time, you will be governed by the act 
approved March 27, 1907, known as House Roll 305. Sec- 
tion 5 of that act confers all necessary authority and power 
upon your commission, and you have the authority and the 
right either to increase or decrease the rates charged by 
express companies, as may be proper and just, Senate File 
355 furnishing no criterion, guide or limitation upon the 
exercise of that right. 

As to your second question, section 3 of Senate File 
355 will, when that act takes effect, establish and fix maxi- 
mum express rates which will prevail until modified or 
changed by you. The section is permissive. ‘The express 
companies may charge any sum, not exceeding seventy-five 
per cent of the rate in effect January 1, 1907, until your com- 
mission shall have provided a greater rate. ‘That is, unless 
you increase the rate it shall stand at not more than seventy- 
five per cent of the rate of January 1, 1907, but by the pro- 
visions of House Roll 305 your commission now has and will 
continue to have full power either to raise or lower the rate, 
as the necessities of the case and justice may require. 

Very respectfully, W. T. Tuompson. 

May 14, 1907. Attorney General. 


STATE NORMAL SCHOOLS—MATRICULAUION. 


The act fixing the requirements for entrance of pupils to the state nor- 
mal schools does not contain an emergency clause. 

Pupils who have not had two years’ high school preparation, or its 
equivalent, are disqualified from entering a state normal school, 
notwithstanding the payment by such pupils of a matriculation 
fee, 


Hon. J. L. McBrien, State Ges orig of Public Instruc- 
tion, Lincoln, Neb. 
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Dear Sir: I have your letter, submitting the following 
questions and asking advice thereon: 

1. Did Senate File 259, fixing the requirements for entrance of 
pupils to the state normal schools, pass with an emergency clause? 

2. Are we allowed to matriculate pupils for a summer school 
who come to Peru with less than two years’ high school preparation? 


1, You are advised that Senate File 259 does not con- 
tain an emergency clause. 


2. Senate File 259 purports to be an act amending 
section 11,186, Cobbey’s Annotated Statutes of 1903. ‘The 
amendment contains a provision which disqualifies pupils 
from entering a state normal school who have not had two 
years’ high school preparation or its equivalent. Anything 
less than two years’ high school préparation, or its equiva- 
lent, would, therefore, not be a compliance with the. law, 
the payment by such pupils of a matriculation fee to the 
contrary notwithstanding. 

Very respectfully, 
W, T. THomrson, 
May 15, 1907. Attorney General. 


TAXATION—INHERIT/ NCES. 


Rate of tax on a bequest or devise. 


John V. Pearson, Esq., County Attorney of Dixon County, 
Ponea, Neb. 


Dear Siz: I have your request for advice as to the rate 
of inheritance tax to be charged on a devise to a corporation 
in trust for a charitable institution when the value thereof 
is assessed at less than ten thousand dollars, and also when 
the value thereof is assessed at a sum between ten thousand 
and twenty thousand dollars. 


Section 1, article 8, chapter 77, Compiled Statutes of 
1905, provides in part as follows: 


“In all other cases the rate shall be as follows: on each and 
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every one hundred dollars of the clear market value of all property 
and at the same rate for any less amount, two dollars; on all estates 
of ten thousand dollars and less, three dollars; on all estates of over 
ten thousand dollars, not exceeding twenty thousand dollars, four 
dollars; on all estates of over twenty thousand dollars and not ex- 
ceeding fifty thousand dollars, five dollars; and on all estates over 
fifty thousand dollars, six dollars; provided that an estate in the 
above case which may be valued at a sum less than five hundred dol- 
lars shall not be subject to any duty or tax.” 


The several classifications follow the first mentioned 
in this excerpt, and, it is my opinion, that the expression, 
“on each and every one hundred dollars of the clear market 
value of all property” applies to each classification. As ap- 
plied to the case stated by you it is, therefore, my construc- 
tion of the statute that the rate of tax on a bequest or devise 
of ten thousand dollars or less is three dollars on every one 
hundred dollars thereof, if the value of the bequest or devise 
exceeds five hundred dollars, and that on all estates of over 
ten thousand dollars and not exceeding twenty thousand 
dollars the tax is four dollars on every one hundred dollars 
thereof. 

Very respectfully, W. T. Tompson, 

May 15, 1907. , Attorney General. 


FOREIGN CORPORATIONS—AUTHORITY TO TRANSACT BUSINESS. 


Foreign corporations, before being authorized to transact business in 
this state, are required to file a certificate in the office of the sec- ~ 
retary of state and of the register of deeds in the county in 
which its principal business is transacted in the state. 


Mail order houses, if foreign corporations, must comply with the pro- 
visions of the law requiring a certificate to be filed by foreign 
corporations before they are authorized to transact business in 
this state. 

Hon. George C. Junkin, Secretary of State, Lincoln, Neb. 
Dear Sim: 

I have your request for an opinion of this department 


62 REPORT OF THE ATTORNEY GENERAL. 


on the following questions: 


1. Are foreign corporations or firms having agents or travel- 
ing salesmen selling their goods in this state, but which agents or 
salesmen do not reside therein, subject to the provisions of Senate 
File 168? 


2. Are mail order houses selling goods within this state and hav- 
ing no local agents or traveling salesmen subject to the provisions of 
said act? — 


Section 1 of Senate File 168 provides: 

“That every foreign corporation, that is to say, every corporation 
organized or incorporated under the laws of any government than the 
government of the United States or the laws of any other state than 
this state, except insurance companies and except railroad companies 
which have and maintain an agent or agents in this state, shall, before 
it is authorized to transact any kind of business in this state,-make 
and file a certificate, signed by the president or secretary of such cor- 
poration, duly acknowledged, with the secretary of state and in the 
office of the register of deeds of the county in which its principal busi- 
ness in this state is transacted, designating the principal place where 
the business of such corporation shall be carried on in this state and 
therein naming and appointing an agent or agents in this state, one 
of whom shall be the auditor of public accounts of this state, who 
shall in said certificate be designated by his official title, and one of 
whom shall reside at the principal place of business of such corporation, 
upon whom service of process or notice of any legal proceeding 
may be served, and service of process or notice of the commencement 
of any legal proceeding against such corporation upon the auditor of 
public accounts or upon any such agent or agents shall be taken and be 
held to be valid service on such corporation in all courts of this state.” 
(Compiled Statutes, ch. 16, sec. 215a.) 


It will thus be seen that only corporations not incorpo- 
rated under the laws of this state or of the United States, but 
which are incorporated under the laws of other states or 
governments, are affected by this law. It will also be seen 
that it requires all such corporations, except insurance and 
railroad companies which\have and maintain an agent or 
agents in this state, before they are authorized to transact 
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any kind of business in this state, to file a certificate, signed 
by the president and secretary, in the office of the secretary 
of state and of the register. of deeds of the county in which 
its principal business is transacted in the state. 

In my opinion this language is plain, so as to render it 
not open to construction, that any corporation incorporated 
outside of the state, except insurance and railroad companies 
in order to be authorized to transact any kind of busi- 
ness in this State must comply with the provisions of said 
act by filing the certificate therein provided. 


2. Mail order houses, if foreign corporations, transact- 
ing business in this state also come within the provisions of 
the act. : 

Very respectfully, W. T. Tuompson, 

May 20, 1907. Attorney General. 


CONTRACTS—COUNTY PRINTING—COUNTY OFFICERS. 


A printer who obtained a contract for county printing, and who sub- 
sequently was appointed and qualified as county superintendent, 
can derive no benefit arising from the contract after he assumes 
the duties of the office of county superintendent. 


J. E. Porter, Esq., County Attorney of Dawes County, Craw- 
ford, Neb. 


_ Dear Sir: I have your recent favor, stating that a 
printer, at the beginning of the year, obtained a contract for 
the county printing, consisting of tax-lists, commissioners’ 
proceedings, and other matter, and that afterward the printer 
was appointed and qualified as county superintendent to fill 
a vacancy in that office. You ask what effect the acceptance 
of the official position has on the printing contract. 


The statute applicable to your inquiry is as follows: 


“No county officer shall in any manner, either directly or indi- 
rectly, be pecuniarily interested in or receive the benefit of any con- 
tracts excuted by the county for the furnishing of supplies, or any other 
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purpose; neither shall any county officer furnish any supplies for the 
county on order of the county board without.contract.’’ (Compiled 
Statutes 1905, ch. 18, art. 1, sec. 51.) 


In giving effect to this section the supreme court of 
this state has held: , 

“It was intended to include every species of contract in which 
an officer of the county may have a pecuniary interest, whether it be 
for furnishing supplies or services.” (Wilson v.Oioe Connty,71 Neb. 
437.) 

The conclusion from the statute and this ruling is that 
the superintendent can derive from his printing contract no 
benefit arising therefrom after he assumed the duties of the 
office of county superintendent. Aside from the statute the 
general rule is that: 

“Officers ought not to be permitted to place themselves in a po- 
sition in which personal interests may come into conflict with the 
duty which they owe to the public.” (Stropes v. Green Connty, 72 
Ind. 42.) 

The fact that the office was accepted after the making 
of the contract does not change the rule. (McGhee v, Lindsay, 
6 Ala. 16.) 

Very respectfully, 
W. T. Tuompson, Attorney General, 
March 23, 1907. By W. B. Rosx, Deputy. 


POLL TAX—PAYMENT IN CASH. 


Each male inhabitant of a road district subject to the payment of a 
poll tax is required to pay $2.50 in cash for the year 1907. 
Jack Koenigsten, Exq., County Attorney of Madison County, 
Norfolk, Neb. 
Dear Sir: I have your favor, requesting the opinion of 
this department as to the amount of the poll tax collectible 
for the year 1907. 


Previous to the last session of the legislature every male 
inhabitant in each road district, subject to the payment of 


a poll tax, was required to pay $3 in cash or labor. (Com- 


OPINIONS. 65 


piled Statutes of 1905, ch. 77, art. 1, sec. 137.) During the 
session of 1907 the legislature amended this statute to read 
as follows: 

“Every male inhabitant in each road district, being over the age 
of twenty-one years and under the age of fifty years, except paupers, 
idiots, lunatics, and others specially exempted by law, shall be assessed 
by the assessors to pay a poll tax of two dollars and fifty cents. Such 
tax shall be payable in cash at the same time as the tax upon per- 
sonal property is payable. Persons living in cities or incorporated 
villages who are liable by the provisions of the law regulating cities 
and villages to pay the poll or labor tax or work upon the streets 
thereof shall not be assessed to pay the tax provided for in this 
section.” : 

In passing this act the legislature repealed the former 
statute on the subject, and the new law will require each 
inhabitant of a road district, who is subject to the payment of 
a poll tax, to pay $2.50 in cash “at the same time as the tax 
upon personal property is payable” in 1907. ‘The new act 
does not contain an emergency clause, and therefore will 
not go into effect until July, after the assessor has made the 
assessment roll for 1907, but the new law reducing the poll 
tax to $2.50 and making it payable in cash will become oper- 
ative before the tax-lists of 1907 are made up by the county 
clerk and delivered to the county treasurer, and before the 
personal taxes become due. 

After an extended examination of the question presented 
my opinion is that it will be the duty of the county clerk to 
enter on the tax-list for 1907 the statutory poll tax of $2.50 
against each inhabitant of a road district who is subject to 
the payment of such a tax. In my judgment no $3 labor 
tax for 1907 authorized by the old law can legally be col- 
lected, and an attempt to pay such a tax in labor before the 
new law goes into effect will not defeat the statutory poll 
tax of $2.50, payment of which is directed by the new statute 
“at the same time as the tax upon personal property is pay- 
able,” in 1907. 


Very respectfully, 
W. T. Tuomrson, Attorney General, 


May 27, 1907. By W. B. Ros, Deputy. 
6 
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COUNTY ‘TREASURER—COLLECTION OF TAXES—COMMISSIONS. 


Commissions for the collection of taxes should be applied to the year 
in which the taxes were enjoined and not to the year in which 
they were paid. 


A county treasurer cannot legally exact from the county commissions 
on taxes not actually collected by him. 


Hon. LE. M. Searle, Jr., Auditor of Public Accounts, Lincoln, 
Neb. 


Dear Sir: I have your favor, requesting the opinion of 
this office on the question presented by the following in- 
quiry: 

“Where county treasurers were enjoined from collecting railroad 
taxes and the injunction was afterward dissolved and the taxes sub- 
sequently paid, should the commissions for collecting the same be ap- 
plied to the year in which they were enjoined or to the year in which 
they were paid? 


In many of the counties portions of the railroad taxes 
for the years 1904, 1905 and 1906 were enjoined by the Union 
Pacific and Chicago, Burlington and Quincy railroad com- 
panies. ‘The injunctions were recently dissolved, and in sev- 
eral instances the balances due for those three years were 
paid at one time to the treasurer holding the office in 1907. 


Some of the treasurers who finally collected these taxes after 
the injunctions were dissolved in 1907 were not treasurers 


in 1904, 1905 or 1906 when the injunctions were granted. 
A number of the county treasurers who were prevented from 
collecting these enjoined taxes now make claim to the com- 
mission which they would have received except for the 
wrongful injunction, and your letter presents the question 
whether the commission belongs to the treasurer who was 
prevented from collecting the taxes in 1904, 1905 and 1906, or 
to the treasurer who in fact collected the taxes in 1997, after 
the injunctions were dissoved; or, as stated in your letter, 
“should the commissions for collecting the same be applied 
to the year in which they were enjoined or to the year in 
which they were paid?” 
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The county treasurer, like other officers, is allowed only 
the compensation fixed by statute. (State v. Meserve, 58 
Neb. 453.) The statute fixing the county treasurer’s com- 
pensation declares that each county treasurer shall receive 
for his services certain commissions on “all moneys collected 
by him” for “each fiscal year.” (Compiled Statutes, ch. 28, 
sec. 20.) ‘The words “on all moneys collected by him” have 
been construed by the supreme court to refer solely to such 
taxes as he has collected from the taxpayers. ( Zaylor v. 
Kearney County, 35 Neb. 381: Stoner v. Keith County, 48 
Neb. 279.) 

A county treasurer, therefore, can only receive com- 
mission on taxes actually collected by him for each fiscal 
year. ‘T'o allow commissions on taxes collected in one year 
to be applied to compensation for a previous year would’be a 
violation of the statute. It would also be a violation of the 
statute to permit a treasurer to exact from the county com- 
mission on taxes not actually collected by him. The statute 
makes no exception in cases where the officer is prevented 
by injunction from earning his commission. ‘The statute 
also provides that “percentage shall be allowed but once.” 
(Compiled Statutes, ¢h. 28, sec. 20.) To allow the com- 
mission on collections for 1907 to be applied to the compen- 
sation of a former year in case of a change of officers would 
deprive the treasurer who actually made the collection of 
the commission allowed by law and give it to a former offi- 
cial who never had the funds in his hands and who was never 


answerable on his bond for distribution thereof. ‘This is not 
permitted by statute. It was no fault of the county that 
collection of taxes and the earning of commission thereon 
were wrongfully prevented by injunction. Iam of the opin- 
ion that the county treasurer cannot legally exact from the 
county commissions on taxes not actually collected by him, 
and that commission on the collections for 1907 cannot be 
applied to the compensation for a former year. 
Very respectfully, 

W, TI. Toompson, Attorney General. 

May 28, 1907. By W. B. Rosn, Deputy. 
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VILLAGES—LIBRARY FUND—TAXATION. 


Incorporated villages may levy a two-mill tax for library purposes in 
addition to the ten-mill levy for general purposes. 


Miss Charlotte Templeton, Secretary, Nebraska Public Library 
Commission, Lincoln, Neb. 


Dear Mapam: [I have your recent favor, asking for the 
opinion of this department as to the right of an incorporated 
village to levy a two-mill tax for public library purposes in 
addition to the ten-mill limitation for general purposes by 
subdivision 1, section 69, artic!e 1, chapter 14, Compiled Stat- 
utes of 1905. 

The statutory provisions applicable are as fo'lows: 

“In addition to the powers hereinbefore granted cities and villages 


under the provisions of this chapter, each city and village may enact 
ordinances or by-laws for the following purposes: 


“1. To levy taxes for general revenue purposes not to exceed ten 
mills on the dollar in any one year on all property within the limits of 
.said cities and villages, taxable according to the laws of the state of 
Nebraska, the valuation of such property to be ascertained from the 
books or assessment rolls of the assessors of the proper precinct or 
township. 


“II. To levy any other tax or special assessment authorized by 
law.” (Compiled Statutes 1905, ch. 14, art. 1, sec. 69, subs. 1 and 2.) 


“The city or town council of each incorporated city or town 
shall have the power to establish and maintain a public library and 
reading room free for use of the inhabitants of such city or town, and 
may levy a tax of not more than two mills on the dollar annually, to 
be levied and collected in like manner as other taxes of said city or 
town, and to be known as the library fund.’ (Compiled Statutes 
1905, ch. 49, sec. 1.) 


The ten-mill limitation fixed by subdivision one, above 
quoted, applies to taxes for general revenue purposes. This 
is not the limit for which a village may levy taxes, for the 
reason that the next statutory provision authorizes the levy- 
ing of “any other tax or special assessment authorized by 
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law.” The, two-miil levy authorized by section 1, chapter 
49, relating to public libraries, is another tax or special 
assessment and is not included in the limitation of ten mills 
for “general revenue purposes.” 

I am, therefore, of the opinion that cities of the second 
class and villages incorporated under article 1, chapter 14, 
Compiled Statutes, may levy for library purposes a two-mill 
tax in addition to the ten-mill levy for general revenue 
purposes. 

Very respectfully, 
W. T. Tuomrson, Attorney, General. 
May 29, 1907. By W. B. Ross, Deputy. 


STATE PROPERTY—SALES—CONSTRUCTION OF STATUTE. 


The enactment ‘‘to require the payment into the state treasury of 
moneys received by state institutions from the sale of property 
belonging to the state and to regulate the disbursement thereof,” 
applies to funds arising from the sale of property, and funds aris- 
ing from other sources are not affected thereby. 


Dr. Luther P. Ludden, Secretary of Board of Education of 
Nebraska State Normal Schools. Lincoln, Neb. 


Dear Sir: I have your favor, requesting the opinion of 
this office as to what funds state institutions are required to 
pay into the state treasury under the terms of the recent act 
of the legislature entitled, 

“An act to require the payment into the state treasury of mon- 
eys received by state institutions from the sale of property belonging to 
the state and to regulate the disbursement thereof.” 


‘That part of the act involved by your inquiry is as follows: 


“That all money now on hand or hereafter received from the 
sale of property belonging to the state of Nebraska by the superintend- 
ent or the head of any of the institutions of this state shall be deposited 
monthly with the state treasurer and shall be placed in a separate fund 
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to the credit of the institution depositing the same.” (Compiled 
Statutes, ch, 83, art. 13, sec. 5f.) 


The only funds mentioned in either the title or the 
body of the act are funds arising from “the sale of property 
belonging to the state of Nebraska.” ‘The effect to be given 
this act must be determined from the language used by the 
legislature. The expression “from the sale of property be- 
longing to the state of Nebraska,” includes such funds only 
as arise from the sale of property. Under the title of the 
act it is doubtful whether any other funds could have been 
included or appropriated. ‘Moneys received by state insti- 
tutions from the sale of property belonging to the state” 
are, according to the title of the act, the only funds about 
which legislation was intended and do not include such funds 
as arise from fees or tuition paid by students, or similar 
funds. 

I am, therefore, of the opinion that the language of 
this act applies alone to funds arising from the sale of prop- 
erty, and that funds arising from other sources are not 
affected thereby. 

Very respectfully, - 
W, T. Tuompson, Attorney General, 
June 4, 1907, By W. B. Ros, Deputy. 


INTOXICATING LIQUORS—LABELS. 


Under existing statutes, the words “intoxicating liquors’’ must be 
inscribed on the exterior of vessels containing beer and on the 
exterior of the outer package containing such vessels. 


A government revenue stamp containing a statement of the quantity 


of liquor will not take the place of a label showing the quantity or 
proportion of alcohol as required by the pure-food law. 


James P. English, Esq., County Attorney of Douglas County, Oma- 
ha, Neb. 
Dear Sir: I have your favor, requesting an interpreta- 
tion of the recent legislation on the subject of intoxicating 
liquors. Your first inquiry is, must kegs and boxes con- 
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taining beer be marked “intoxicating liquors” in addition to 
the word “beer.” ‘The answer to this question is found in the 
act entitled, 


“An act to regulate the transportation of intoxicating liquors and 
to provide a penalty for the violation of this act.” 


The first section of the above entitled act is as follows: 


“It shall be unlawful to consign intoxicating liquors from any 
point in the state of Nebraska to any other point therein except there 
be inscribed on the exterior of the vessels containing said liquors 
and on the exterior of the outer package containing said ves- 
sels, in large legible letters, the words ‘intoxicating liquors.’’”’ (Com- 
piled Statutes of 1907, ch. 50, sec. 39.) 


I see no ground for dispute about the meaning of this 
language. ‘The statute uses the words “intoxicating liquors” 
and requires inscription thereof in large legible letters “on 
the exterior of the vessels containing said liquors and on the 
exterior of the outer package containing said vessels.” This 
requirement applies to all consignments between places in 
Nebraska. The fact that kegs and boxes are marked “beer” 
will not take the place of the positive statutory requirement 
that such consignments shall bear the inscription “intoxicat- 
ing liquors.’’ 

You also ask whether, in the opinion of this department, 
the pure-food law (Compiled Statutes, ch. 33) provides that 
boxes and kegs containing beer shall state the quantity of 
alcohol contained in each package in addition to the state- 
ment on the government revenue stamp showing the quan- 
tity of /quor therein. 

A package is condemned by the pure-food law “if it fails 
to bear a statement on the label of the quantity or proportion 
of any alcohol.” (Compiled Statutes, ch. 33, sec. 8.) 

The government revenue stamp and pure-food law 
should show two different facts. The government stamp 
shows the quantity of //guor in the package, and the label 
required by the pure-food law must show the quantity or 
proportion of alcohol. Stated differently one requires the 
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quantity of Ziqguor, the other the qauntity of alcohol. 

In my opinion the fact that the government revenue 
stamp may contain a statement of the quantity of Jiguor, 
will not take the place of a label showing the quantity or 
proportion of alcohol as required by the pure-food law. 

Very respectfully, 
W. T. THompson, Attorney General. 
June 5, 1907 By W. B. Rosz, Deputy. 


COUNTY JUDGE—DRAWING PAPERS. 


A county judge is prohibited from drawing any papers or written in- 
struments to be filed in his own court, except such as he is re- 
quired by law to draw himself. " 


O. M. Needham, Esq., County Attorney of Boone County, Albion, 
Neb. 

Dear Sir: I have your request of June 5, for an opinion 
on the following proposition: 

“Has the county judge a right to draw papers or written in- 
struments in matters concerning the settlement of estates, probating 
of wills, or decrees rendered by him in reference to decedents, 


heirships and similar matters.” 


Section 11, chapter 7, Compiled Statutes of Nebraska 
for 1905, relating to county judges, is as follows: 

“Provided, that where an attorney at law or any other person 
holds the office of district judge, county judge, or justice of the peace, 
he shall not be permitted to practice as such attorney on any matter 
brought before himself, or appealed from his decision to a higher 
court, nor shall any county judge draw any paper or. written instrument 
to be filed in his own court, except such papers as he is required by 
law to draw himself, and any violation of this section shall be deemed 
a misdemeanor, and subject any such officer to fine not less than five 
and not more than twenty-five dollars.” 

From the foregoing it will be seen that the county judge 
is prohibited from drawing any papers or written instruments 
to be filed in his own couft, except such as he is required by 
law to draw himself. Such as he is required tu draw himself 
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might be construed to mean decrees, orders, notices and 
processes required to be made or issued by him. He is not 
authorized to draw any papers which might be construed to 
be a part of the duties of a practicing attorney to draw in 
any matters pending before him as a court or as a judge. 

It is contrary to sound policy that a person should be 
placed in the position of a judge and an advocate at one and 
the same time or in and about the same matter. 

It was evidently the intention of the legislature in the 
enactment of this statute to prohibit a county judge from 
drawing papers or doing any acts in and about matters or 
causes pending before him, where such acts and duties par- 
take of the nature of those required to be performed by an 
attorney. 

It is, therefore, my opinion that a county judge has 
no right to draw papers or written instruments in matters 
concerning the settlement of estates and probating of wills, 
or in reference to decedents, heirships and similar matters 
which are pending before him, except those hereinbefore 
enumerated. 

Very respectfully, 
W. T. Tompson, 
June 6, 1907. Attorney General, 


TAXATION—DEPoOsI''s IN BANKS. 


A citizen is required to list for assessment and taxation all his personal 
property including money deposited in banks, owned-by him and 
subject to his control on the ist day of April. 


W. HW. Miller, Esq., County Attorney of Franklin County, Bloom- 
ington, Neb. 
Dear Siem: You state the following question: 


“4? has contracted to purchase a fract of land in the latter part 
of March of this year, has the purchase price thereof in money 
deposited in the bank, and has the same to his credit on the Ist 
day of April; is such money subject to assessment against the depos- 
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itor who intends the money to pay for the land which he has con- 
tracted to purchase?”’ 


Under the provisions of the revenue law, section 52, 
article 1, chapter 77, Compiled Statutes of 1907, the citizen 
is required to list for assessment and taxation all his personal 
property, including money deposited in banks, owned by him 
and subject to his control on the 1st day of April. 

Therefore, if this money was deposited in the name of 
the party assessed, and the same was subject to his order 
and control, it constituted property subject to be assessed 
and taxed to him. 

Very respectfully, W. T. ‘THompson, 
June 12, 1907. Attorney General. - 


ANTI-Pass Law. 


Under the anti-pass law _an editor is prohibited from exchanging ad- 
vertising for railroad mileage to be used in Nebraska. 
Fred M. Bryner, Esq., Oconto, Neb. 

Dear Six: Your favor of June 7, directed to Governor 
Sheldon, was by him handed to the Nebraska state railway 
commission, and by the commission handed to this depart- 
ment. Your inquiry is as follows: 

“T am editor and publisher of the Oconto Register, a republican 
newspaper published in this city, and as my paper is not paying very 
much for the money invested I am writing you to please answer this 
question for me: Is it lawful to exchange advertising for railroad 
mileage to be used in Nebraska only?” 


In my opinion the arrangement suggested would be a 
violation of the following provision of section 14 of the recent 
railway commission act: 

“Tf any railway company or common carrier subject to the pro- 
visions of this act, through or by its officers, agents, or employees, 
makes or gives any undue or unreasonable preference or advantage | 
to any particular person, company, firm, corporation or locality, or sub- 
jects any particular description of traffic to any undue or unreasonable 
prejudice, delay or disadvantage in any respect whatsoever, the same 
shall constitute an unjust discrimination, which is hereby prohibited.’’ 
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(Compiled Statutes, ch. 72, art. 8, sec. 14a.) 


It would also be a violation of the anti-pass law. 
Very respectfully, 
W. T. Tnompson, Attorney General. 
June 13, 1907. By W. B. Rosr, Deputy. 


STATE NORMAL SCHOOLS—QUALIFICATIONS OF STUDENTS—MA- 
TRICULATION FEE. 


A student who has entered the state normal summer school, or the jun- 
ior normal school, having passed the required entrance examination 
for the summer school or the junior normal, paid the regular 


matriculation fee of $5, but has not at least two years’ high 
school education, or its equivalent, cannot continue in the regular 


course of the normal school by reason of said matriculation. 
Hon. C. H. Gregg, Kearney, Neb. 


Dear Sir: J have the honor to acknowledge receipt of 
your letter of June 11, wherein you submit the following 
proposition, and request an opinion of this department 
thereon: 


“Can a student who has entered the state normal summer school 
either at Peru or Kearney, having passed the required entrance exam- 
ination for the summer school, paid the regular matriculation of five 
dollars and not having completed the tenth grade of high school, or its 
equivalent, continue in the regular course of the school by reason of 
said matriculation, or must they fulfill the requirements of entrance 
as set forth in Senate File 259?” 


Senate File 259, among other things, provides as fol- 
lows: 

“No pupil shall be admitted to said school or schools who does not 
possess at least a two years’ high school education, or its equivalent, as 
outlined in the Nebraska High School Manuel issued jointly by the 
university of Nebraska and the state superintendent of public in- 
struction; Provided, that nothing in this act shall apply to the junior 
normals or to the attendance at the summer term of the normals.” 
(Compiled Statutes, ch. 79, sub. 13, sec. 16.) 
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From the foregoing it is apparent that nothing less than 
two years’ high school education, or its equivalent, will en- 
title a student to enter the regular normal course of the 
normal schools, located at Peru and Kearney. Pupils under 
this act may enter the junior normals, or the summer term 
of the normals, without the two years’ high school education, 
or its equivalent. However, the payment of the tuition fees 
exacted for entrance to the junior normals, or the summer 
term of the normals, and the qualification necessary to 
enter them, will not entitle pupils to demand entrance to 
the state normals proper. ‘To enter the regular normal 
schools it is necessary that they pay matriculation fees au- 
thorized by the board to be imposed, and, in addition 
thereto, possess an educational qualification of not less than 
two years’ high school education, or its equivalent. 

It is, therefore, my opinion that a student who has en- 
tered the state normal summer school, or the junior normal 
school, having passed the required entrance examination 
for the summer school or the junior normal, paid the regu- 
lar matriculation fee of $5 but has not at least two years’ 
high school education, or its equivalent, cannot continue in 
the regular course of the normal school by reason of said 
matriculation. 

Very respectfully, 
W, T. Tuompson, 
June 13, 1907, Attorney General. 


SHERIFF—FEES. 


The sheriff is required to pay all fees earned to the county treasurer 
except the fees he is allowed for boarding prisoners and conveying 
state convicts to the penitentiary. 


W. NV. Hensley, Esq., County Attorney of Platte County, Colum- 
bus, Neb. iy 


Dear Sir: I have the honor to acknowledge receipt of. 
your letter of recent date, requesting to know what fees the 
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sheriff is authorized to retain and what he is required to re- 
port and pay over to the county treasurer under the act of 
the legislature known as Senate File No. 319, entitled, 
“An act to amend section 5 of chapter 28 of the Compiled 
Statutes of Nebraska for the year 1905 and to repeal said section.” 


You particularly call attention to the question as to 
whether or not mileage constitutes fees to be reported and 
paid over to the county treasurer. Among other things, 
the amendment enacted to this section by the legislature 
declares as follows: 

“Provided further, that the sheriff shall, on the first Tuesday 
in January, April, July and October of each year, make a report to the 
board of county commissioners or supervisors under oath showing the 
different items of fees except mileage collected or earned, from whom, 
at what time, and for what service and the total amount of fees col- 
lected or earned by such officer since the last report and also the 
amount collected or earned for the current year and he shall then 
pay all fees earned, to the county treasurer.’’ (Compiled Statutes, ch. 
28, sec. 5.) 


It will thus be seen that the law provides that the 
sheriff shall pay ‘all fees earned to the county treasurer.” 
A pertinent question for consideration first is, whether “mile- 
age” is a “fee’’ within the meaning of this amendment. If 
“mileage” is a “fee” then it would appear to be the duty of 
the sheriff to pay it over to the county treasurer. The 

. section amended is section 5 of chapter 28. ‘The meaning of 
words and phrases found in the amendatory act must be 
construed in the light of, and with reference to, other sec- 
tions of chapter 28 of which it forms a part and which treats 
of the same subject. Section 1 of said chapter provides as 
follows: 

“The salaries and fees of the several officers hereinafter named 
shall be as follows:” 


Section 5 enumerates the fees authorized to be charged 
for services of the sheriff. 
Chapter 28 of our present statute was formerly chapter 
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19. of the revised statutes of 1866, the same having been 
amended from time to time until it has reached us in its 
present condition. Section 5 of the original chapter 19 de- 
fines the fees of the sheriff, and “mileage” was in this original 
chapter denominated “fees.” 

I am, therefore, lead to the conclusion that within the 
meaning of chapter 28, of which the amendatory section 
under consideration forms a part, “mileage” as used therein 
shall be taken and construed to mean “fees.” Since the 
amendatory act requires the sheriff to “pay all fees earned to 
the county treasurer,” it is my opinion that “mileage” must 
also be paid over to the county treasurer the same as any 
other fees specified in said act. : 

This leads me to the conclusion that the only fees which 
the sheriff is entitled to retain are those allowed for board- 
ing prisoners and conveying state convicts to the peniten- 
tiary. ‘The service of conveying state convicts to the peni- 
tentiary is a service performed for, and paid by, the state. 

Very respectfully, W. T. Tompson, 
June 14, 1907. . Attorney General. 


TAXATION—EQUALIZATION. 


The county board of equalization has power to raise or lower assess- 
ments in villages and precincts on any particular class of prop- 
erty separately. 

The county board of equalization has power to raise or lower the 
assessment on all classes of property in the entire county. 

HT. Chase, Fsq., Cowaty Attorney of Thurston County, Pender, 
Neb. 

Drar frre: [ am in receipt of your letter of June 109, 
submitting, and requesting an opinion upon, the following 
propositions: 

1.. Whether the county board of equalization has power to raise 


or lower assessments in villages and precincts on any particular class 
of property. 
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2. Whether the county board of equalization has power to raise 
or lower the assessment on all classes of property in the entire county. 


Section 121 of the act of 1903 provides that the county 
board shall hold a session commencing on the first Tuesday 
after the second Monday in June, each year, to fairly and im- 
partially equalize the value of personal property of the 
county. ‘The board is also given authority under this sec- 
tion to— ; 

“Ascertain whether the valuation in one township, precinct, or 
district, bears just relation to all townships, precincts, or districts in 
the county; and may increase or diminish the aggregate valuation of 
property in any township, precinct or district by adding or deducting 
such sum upon the hundred as may be necessary to produce a just re- 
lation between all the valuations of the property in the county. It may 
consider lands, village or city lots and personal property, and differ- 
ent classes of personal property, except property assessed and valued by 
the state board of equalization and assessment separately and determine 
a separate rate per cent of addition or reduction for each of said 
classes of property as may be necessary to adjust the equalization 
thereof.’’ (Compiled Statutes ch. 77, art. 1, sec. 121.) 


It will thus be seen that the foregoing authorizes an 
increase or decrease in valuation of any particular class of 
property separately, and may increase or decrease the value 
thereof by a percentum reduction or addition. If the assess- 
ment of any individual is to be raised or lowered on any 
item or class of property which he has, where the same 
increase or reduction is not given to the property of all 
persons in his precinct or locality by a percentum as here- 
tofore suggested, notice of such intended increase or decrease 
must first be given to the individual. 

Answering your second proposition, it is my opinion 
that since the law authorizes the increase or decrease by a 
percentum of any class of property in any precinct or town- 
ship, it may in this manner increase or decrease by a per- , 
centum the value of the whole property of the county to 
secure the listing of all the property of the county at its 
actual value and the assessment of all such property. This 


80 REPORT OF THE ATTORNEY GENERAL. 


would be an incidental result of the exercise of the power 
conferred by the statute above quoted, which authorizes the 
board to raise or lower by a percentum the value of any 
property which includes all the property of any or all of the 
townships or precincts of the county. 
Very respectfully, W. T. THompson, 
June 20, 1907. Attorney Generol. 


COUNTY ASSESSOR—ASSISTANT—COMPENSATION. 


The county assessor has authority to appoint an assistant or deputy 
to enable him to comply with the requirements of the law in 
regard to making up his books of assessment. 


The county is liable for the reasonable compensation of the assistant 
county assessor. 


c. P. Anderbery, Esq., County Attorney of Kearney County, 
Minden, Neb. . 


Dear Sir: I am in receipt of your communication of 
June 18, asking for an opinion of this department on the 
question as to whether or not the county assessor may em- 
ploy an assistant, not regularly deputized or sworn as a 
deputy assessor, to help him in making up his assessment 
books. 

On March 21, 1906, this department held that the county 
assessor, being a salaried officer, had authority to appoint 
an assistant or deputy to enable him to comply with the 
requirements of the law in regard to making up his books 
of assessment, and that the county is liable for the reason- 
able compensation of such clerk or deputy. This opinion 
was based upon section 6, chapter 24, Compiled Statutes of 
1905, which reads as follows: 

“When a county officer receiving a salary and no fees is com- 
pelled by the pressure of the business of his office to employ a deputy, 
the county commissioners may make a reasonable allowance to such 
deputy.” 
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I concur with you in your view that it is now the duty 
of the county assessor, and not the deputy assessor, to make 
up his assessment books for the county clerk and county 
board of equalization. 

Very respectfully, W. T. THomrson. 

June 20, 1907. Attorney General. 


COUNTY ASSESSOR-—ELECTION—SUCCESSOR. 


County assessors should be elected in the year 1907 and every four 
years thereafter. 


One who has held the office of county assessor is not eligible to succeed 
himself. 


L. B. Stiner, Esq , comely Attorney of Clay County, Clay 
Center, Neb. 


Dear Sir: I have the honor to acknowledge receipt of 
your letter of June 21, relative to the election of county 
assessors. You submit two propositions: 

1. Should county assessors be elected this fall. 


2. Is the present incumbent disqualified from holding the office 
for another succeeding term. f 


Answering your first inquiry, I beg leave to state that, 
in harmony with the intention of the legislature of 1905, 
to provide for biennial elections, the statute relative to the 
time for electing county assessors was in the, election law 
changed from 1907 to 1908 and every four years thereafter. 
The supreme court in all of the cases that were brought 
before it, wherein supplemental statutes as parts of the 
scheme to create biennial elections were involved, declared 
these statutes invalid. I have no doubt if the statute of 
1905 had remained unchanged the court would have declared 
invalid the statute which undertook to change the time of 
election of county assessors from 1907 to 1908 and every 
four years thereafter, for the reasons assigned by the court 


in the cases brought to test the statutes enacted in the 
7 
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attempt of the legislature of 1905 to establish biennial elec- 
tions. Evidently with this in contemplation, the legislature of 
1907 amended the election law to provide for the election of 
county assessors in the year 1907 and every four years there- 
after, as provided in the original revenue bill. Therefore, it 
is my opinion that county assessors should be elected in the 
year 1907 and every four years thereafter. 

Answering your second question beg leave to state it 
is my opinion that the present incumbent in the office of 
county assessor is not eligible to be a candidate to succeed 
himself. ; 
Very respectfully, 

W. T. Tompson, 
June 22, 1907 Attorney General. 


PRECINCT OFFICERS—PRIMARY ELECTION. 


Precinct officers in counties under commissioner organization should 
be nominated under the new primary election law. 


J. P. Baldwin, Lsq., County Attorney of Thayer County, 
Hebron, Neb. 


Dear Sir: I have your favor of July 2, in which you 
submit the following question: 


“Does the new primary election law apply to the nomination of pre- 
cinct officers in counties under commissioner organization?” 


Section 2 of the primary law provides that all candidates 
for elective offices shall_be nominated by a primary except 
such as are expressly exempted by the provisions of the act. 
Subdivision 3, section 2, is as follows: 

“This act shall not apply to special elections to fill vacancies, nor 
to municipal elections in cities having less than 25,000 population, 


village, township and school Cistrict officers, nor to members of school 
boards nor members of boards of education.” 


It will be seen from this that precinct officers are not 
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exempted from the provisions of the act. ‘This no doubt was 
an oversight on the part of the person preparing the bill. 
I can see no good reason why township officers should be 
excluded and precinct officers not. Inasmuch as all elective 
officers are to be nominated by the primary except such as 
are expressly exempted, the exemption cannot be held to 
apply to precinct officers. 

Section 32 of the primary law would seem to bear out 
this construction. In that section it is provided in what 
manner a tie vote on precinct officers may be determined, 
thus indicating that precinct officers came within the pur- 
view of the law. 

For these reasons, I consider that the primary election 
law applies to precinct officers. 

Very respectfully 

W. T. Tuompson, Attorney General, 
By Grant G. Martin, Assistant Attorney General. 
July 8, 1907. 


INSANE PERSON—COMMITMENT TO ASYLUM—LIABILITY OF ESTATE. 

The estate of an insane person cannot -be compelled to reimburse 
the county for expenses incurred in committing such insane person 
to the asylum. 

A. 6. Mayer, Esq., County Attorney of Hall County, Grand 
Island, Neb. 


Dear Sim: I have your favor of June 24, in which you 
ask the following question: 

“Ts the estate of an insane person liable for the expenses incurred 
in committing such person to the asylum, and can it be made to re- 
imburse a county for such outlay?” 

While this question has never been decided by our court, 
several decisions have been rendered touching upon section 
48, chapter 40, Compiled Statutes of 1905, which section in- 
dicates a liability against the estate of an insane person for 
such expenses. The law provides for the support of the in- 
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sane at public expense. Evidently the legislature intended 
that the estates of insane persons, and their relatives, should 
be liable for their support, except their board, care, and 
treatment in the hospital. But there is no section that di- 
rectly makes them liable therefor. 


Under this section it has been held that the brothers and 
sisters of an insane person are not liable for the expenses in- 
curred in his treatment in the insane hospital during his in- 
sanity. (Richardson County v. Vredrich, 24 Neb., 596.) 
In this same decision it was held that chapter 67, entitled 
“Paupers” had no reference to the support and care of an in- 
sane person confined in the insane hospital at public charge. 

It has also been held that there is no liability at common 
law, or by statute, against the children of an insane person 
for the maintenance of such insane person at the insane hos- 
pital. (Richardson County v. Smith, 25 Neb., 767.) 

In the case of Baldwin v Douglas County, 37 Neb., 283, 
the court held: 


“That the provision of the statute authorizing suit.to be main- 
tained against the party legally bound for the support of an insane 
person, by the county which has paid for the care, board, and treat- 
ment of such insane person at the insane hospital of this state, upon 
the finding of such insanity by the. commissioners of said county, is in 
conflict with section 1, article 9, of the constitution of Nebraska, and 

. is therefore inoperative and void.” 


While these decisions do not reach the exact question 
propounded they show an inclination on the part of the court 
to construe the law so as to relieve the estate of an insane 
persons, or his relatives, from liability for his support while 
being treated in the insane asylum. Other sections of the 
law make the county primarily liable for the expenses in- 
curred i committing insane persons to the asylum. 

It seems from these decisions that before the court 
would hold the estate of an insane person or his relatives, li- 
able for the expenses in committing him to, or in supporting 
him in, such institution, there must be a statute enacted ab- 
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solutely declaring such liability. In view of these decisions 
I am constrained to hold that your question must be an- 
swered in the negative, and that the estate cannot be com- 
pelled to reimburse the county for expenses incurred in com- 
mitting such insane person to the asylum. However, when 
the estate of a deceased insane person is solvent and such 
a claim is properly filed against such an estate, it seems to 
me that well meaning heirs or representatives would inter- 
pose no objections to its allowance. 
Very respectfully, 
W. T. Tuompson, Attorney General, 
By Grant G, Marten, Assistant Attorney General. 
July 3, 1907. 


SUPERVISORS—PRIMARY ELECTION. 


Members of the board of supervisors of counties under township or- 
ganization should be nominated under the new primary law. 


H. EB. Oleson, Esq., County Attorne, of Valley County, Ord, 
Neb. 


Dear Sir: This department has received your favor 
requesting an answer to the following question: 


“Are members of the board of supervisors of counties under 
township organization to be nominated under the new primary law?” 


Section 2 of the primary law provides that all candidates 
for elective offices shall be nominated by a primary, except 
such as are expressly exempted by the provisions of that 
act. Subdivision 3, section 2, is as follows: 

“This act shall not apply to special elections to fill vacancies, nor 
to municipal elections in cities having less than 25,000 population, 
village, township and school district officers, nor to members of school 
boards nor members of boards of education.’’ (Compiled Statutes, ch. 
26, sec. 117b, sub. 3.) 


It will be seen from this that members of the board 
of supervisors are not exempted by the provisions of the 
act. Inasmuch as all elective officers are to be nominated 
by the primary except such as are expressly exempted, the 
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exemption cannot be held to include members of the board 
of supervisors in counties under township organization. 

In case each township should elect a member of the 
board of supervisors, as is provided under certain circum- 
stances, in a law passed by the last legislature, this rule 
would not apply. 

Under the system now in vogue, I am inclined to re- 
gard members of the board of supervisors under township 
organization as being in the nature of county officers. Con- 
sequently, I answer the question in the affirmative and hold 
that such officers should be nominated under the new pri- 
mary law. 

Very respectfully, 
W. T. Tuompson, Attorney General, 
By Grant G, Martin, Assistant Attorney General. 
July 38, 1907. 


SHERIFFS—FEES. 


Sheriffs are responsible to the counties for the collection of all fees 
for services rendered by them. 


In addition to their fixed salaries sheriffs are not entitled to any fees. 
excepting for the care of prisoners. 


John V. Pearson, Exsq., County Attorney of Dixon County, 
Ponca, Neb. 


Dear Six: I have your favor of the 25th ultimo, in 
which you propound the following questions: 


“J, The new law fixes the compensation of sheriffs on a salary 
basis to be paid by the county, while the sheriffs’ fee bill remains sub- 
stantially the same as under the old law, and several of the items 
in this fee bill are payable by the county, notably: He is allowed 
‘such compensation’ for services required by sec. 11, ch. 46, Comp. 
Stat., as may be prescribed by the commissioners; $3.00 per day and 
mileage, etc., by sec. 50, ch. 40, id.; for services required in connection 
with insane persons; summoning grand jury and summoning petit jury, 
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$5.00 and $6.00; opening court and attendance, per day, $2.00; guard- 
ing prisoners, $2.00 per day; jailer’s fees, $1.50 per day; and for 
boarding prisoners, not exceeding 75c. per day, nor $3.50 per week. 

“In these cases, is the sheriff entitled to these fees in addition to 
his salary? If not, is the county still required to pay them, and the 
sheriff to return them with his other fees?” 


Senate File 318 (Compiled Statutes, ch. 28, secs. 6a-b.) 
passed by the last legislature is an act which fixes the sala- 
ries of sheriffs and the manner of appointing and paying 
their deputies. By this act the salaries of the sheriffs are 
graduated according to the population of the counties and 
are allowed by the county board, for the services rendered 
by them, and paid monthly. ‘There is no doubt in my mind 
but what the legislature intended by this act that the sala- 
ries, fixed by law according to the population of the counties, 
should be full compensation for all services rendered by 
sheriffs in their official capacity. 

Senate File 319, (Compiled Statutes, ch. 28, sec. 5) 
also passed by the last legislature, is an amendment to a 
former law fixing the fees to be charged by sheriffs. It 
is: proper that sheriffs should charge these fees, and that they 
be entered up so that proper parties litigant may be com- 
pelled to pay them. 

Sheriffs are entitled to pay for boarding prisoners, for 
the simple reason that this is not a service, strictly speaking, 
which they render in their official capacity and certainly 
could not be included in the fixed salaries. I do not think 
sheriffs are entitled to jailer fees. Provision in this salary 
bill is made for the appointment and pay of deputies. If 
the county board sees fit to provide a jailer, the one who per; 
forms ‘the service should receive the pay and not the sheriff. 

I do not think sheriffs are entitled to any of the fees 
mentioned by you, in addition to their fixed salaries. When 
a salary for a public officer is fixed by statute, he is required 
to perform the duties of the office for the compensation pro- 
vided. I can see no reason, when under the law he receives 
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his salary monthly, for the sheriff to file a claim against the 
county for any service outside of caring for prisoners. ‘To 
file a claim for fees and have it paid by the county, and then 
to be compelled to pay it back into the county seems unnec- 
essary to me. However, this might be considered by some 
a proper course to pursue. 

I am of the opinion that-under Senate File 319 the 
sheriffs are responsible to the counties for the collection of 
all fees for services rendered by them. ‘The simplest method 
to accomplish this purpose is the one which ought to be 
adopted. 

Very respectfully, 
W. T. Tnomeson, Attorney General, 
By Grant G. Martix, Assistunt Attorney General. 
July 8, 1907. 


CHILD LABOR Law. 


A child under the age of fourteen years cannot be lawfully employed 
or permitted to work in business institutions or to perform the 
kinds of employment designated in the child labor law. 

A child under the age of fourteen years may be lawfully employed to 
perform services not specifically prohibited by the child labor 
law, when the time of such employment does not conflict with 
school hours. 


James P. Englixh, Fsq., County Attorney of Douglas County, 

Omaha, Neb. 

I)ear Six: I have the honor to acknowledge receipt of 
your letter of June 5, submitting the following question and 
requesting an opinion thereon: 

“Can a child under the age of fourteen years be lawfully em- 
ployed or permitted to work in business institutions or to perform 
the kinds of employment designated in section 1, House Roll 9, 
chapter 66, Session Laws of 1907?” 


The section referred to is as follows: 


“No child under fourteen years of age shall be employed, per- 
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mitted or suffered to work in, or in ecnnection with, any theater, con- 
cert hall, or place of amusement, or any place where intoxicating liquors 
are sold, or in any mercantile institution, store, office, hotel, laundry, 
manufacturing establishment, bowling-alley, passenger or freight ele- 
vator, factory or workshop, or as a messenger or driver therefor, 
within this state. It shall be unlawful for any person, firm or carpo- 
ration to employ any child under fourteen years of age in any business 
or service whatever during the hours when the public schools of the 
town, township, village or city in which the child resides are in session." 
(Compiled Statutes, ch. 39b, art. 2, sec. 1.) 


A maximum penalty of $50 is provided for in the act 
for violation of said se:tion. This law is prohibitive and re- 
strictive. 

After a careful examination of the entire act, consisting 
of fourteen sections, it is my opinion that a child under the 
age of fourteen years may not be lawfully employed, per- 
mitted or suffered to work in or in connection with “any 
theater, concert hall, or place of amusement, or any place 
where intoxicating liquors are sold, or in any mercantile in- 
stitution, store, office, hotel, laundry, manufacturing estab- 
lishment, bowling-alley, passenger or freight elevator, fac- 
tory or workshop, or as a messenger or driver therefor, with- 
in this state.” Against such employment of a child under 
fourteen years of age the legislature by this act has placed 
an absolute prohibition, either during school hours or at any 
other time. 

The second sentence of the section above set out should 
be read and construed in connection with section 13 of the 
act. Section 13 provides as follows: 

“No child under the age of sixteen years shall be employed in 
any work which by reason of the nature of the work, or place of 
performance, is dangerous to life or limb or in which its health may 
be injured or its morals may be depraved. Any parent, guardian, or 
other person, who, having under his control any child, causes or permits 
said child to work or be employed in violation of this section shall be 
guilty of a misdemeanor and upen conviction shall be fined not more 
than Fifty Dollars ($50), or be imprisoned not excceding ten days.” 
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When so read and construed, it is my judgment that the 
law further prohibits the employment of any child under 
fourteen years of age in any business or service whatever 
during the hours when public schools of the town, township, 
village, or cities in which the child resides are in session. 
A child under the age of fourteen years, however, may be 
lawfully employed to perform services other than those de- 
fined in the first sentence of section 1, when the nature of the 
work, or the place of performance, is not dangerous to the 
life or limb, or in which his health may not be injured or his 
morals depraved, provided the time of employment does not 
conflict with school hours when school is in session. To 
summarize: 


1. A child under the age of fourteen years may not be 
employed or suffered to work in or in connection with any 
theater, concert hall, or place of amusement, or any place 
where intoxicating liquors are sold, or in any mercantile in- 


stitution, store, office, hotel, laundry, manufacturing es- 
tablishment, bowling-alley, passenger or freight elevator, 
factory or workshop, or as a messenger or driver there- 
for, or in any other business or service whatever dur- 
ing the hours when the public schools of its residence 
are in session, or employed in any work which by 
reason of the mature of the work, or place of per- 
formance, is dangerous to life or limb, or in which his 
health may be injured or his morals depraved. 


2. Any child under the age of fourteen years may be 
lawfully employed to perform services not specifically pro- 
hibited as above set forth, when the time of such employment 
does not conflict with school hours. 

Very respectfully, W. T. THomrson, 

July 6, 1907. Attorney General. 
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PRIMARY ELECTION—CANDIDATES—FILING FEE. 


Candidates for offices below county commissioners or supervisors in 
counties under township organization, outside of city offices, need 
not pay a filing fee, under the new primary law. 


J. P. Baldwin, Esq, County Attorney of Thayer County, 
Hebron, Neb. 


Dear Sir: On July 3 this department rendered an 
opinion on a question propounded by you, in which it was 
held that the present primary, law applies to nomination of 
precinct officers in counties under the commissioner system. 
This opinion was based upon subdivision 3, section 2, from 
which it is apparent that precinct officers are not exempt 
from the provisions of the act. It was also therein stated 
that no good reason appeared why township officers should 
be excluded and precinct officers not. Section 32 of the pri- 
mary law would seem to bear out this construction. In 
that section it is provided in what manner a tie vote on pre- 
cinct officers may be determined, thus indicating that pre- 
cinct officers came within the purview of the law. 

The question has now arisen as to whether or not pre- 
cinct officers are required to pay a filing fee. I do not 
know what advice you have given in regard to this matter. 

Section 12 of the act provides for filing fees, and is lim- 
ited to the office of United States senator, state officers, 
members of Congress, judges of the district court, and all 
county, legislative and city officers. Thus, it will be seen that 
the act fixes no filing fee for precinct officers. Hence, I do 
not think any filing fee should be required of candidates for 
precinct offices. As expressed in former opinions, I think 
that county commissioners and members of the boards of 
supervisors in counties under township organization should 
be nominated under the primary law and be required to pay 
a filing fee the same as candidates for county offices. Can- 
didates for offices below commissioners or supervisors, out- 
side of city offices, should not be charged a filing fee. I base 
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this upon the proposition that a filing fee should be charged 
only when the statute expressly so provides. 
Very respectfully, 
W. T, Toompson, Atturney General, 
By Grant G. Martin, Assistant Attorney General. 
July 15, 1907. 


GENERAL FUND—BRIDGE FUND—TRANSFER—VALIDITY. 


The transfer of county money from the general fund to the bridge 
fund, pursuant to statute, is not invalidated because of the fact 
the entire amount of the bridge fund for the year exceeds the 
amount of the four-mill levy. 


RH. Mathew, Fsq., County Attorney of Sherman County, 
Loup City, Neb. 


Dear Sir: In reply to your recent favor I beg to say 
it is my opinion that, in transferring county money from the 
general fund to the bridge fund pursuant to statute, the 
fact that the.entire amount of the bridge fund for the year 
exceeds the amount of the four-mill levy does not invalidate 
the transfer, and when the money is thus legally transferred 
it may be legally expended for bridge purposes. 

Very respectfully, 
W. T. Tuompson, Attorney General, 
July 18, 1907. : By W. B. Ross, Deputy, 


TAXATION—INHERITANCES. 


The inheritance tax law, imposing a tax on all property passing by will 
or by the intestate laws of the state, includes dower, whether the 
widow accepts a devise for her benefit or elects to take dower in 
lieu thereof. ‘ 


D. W. Livingston, E«q,, County Attorney of Otne County, Ne- 
braska City, Neb. 


Dear Sir: I have your favor of the 29th ultimo, in 
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which you propound the following question: 

“In computing the value of the interest that a widow takes under 
the law in the property of her deceased husband, to determine what 
amount is subject to the inheritance tax, is the value of the homestead 
and dower estate and the personal property given to the widow under 
the statute, aside from that personality that she may take as an heir, 
included or excluded?” 5 


The inheritance law provides that all property, real, 
personal and mixed, which shall pass by will or by the intes- 
tate laws of this state, shall be subject to a tax. The only 
safe course to pursue in arriving at the amount of the inheri- 
tance tax in any case is, to compute the aggregate value of 
all property of whatever kind passing by will or the intes- 
tate laws, including the value of the dower and home- 
stead rights. 

Our inheritance tax law seems to be almost a verbatim 
copy of the Illinois statute. The supreme court of that state, 
prior. to the adoption of the law in this state, held that the 
inheritance tax law, imposing a tax on all property passing 
by will or by the intestate laws of the state, includes dower 
whether the widow accepts a devise for her benefit or elects 
to take dower in lieu thereof. (Billings v. People, 189 
Ill. 472, 59 N. E. 798.) I regard this as a precedent which 
our court will be inclined to follow so far as considering the 
dower right in determining the amount of inheritance tax, 
and somewhat indicative of the rule which would be applied 
with reference to including the homestead right. 

Very respectfully, 

W. T. Taompson. Attorney General, 
By Grant G. Martin, Assistant Attorney General. 
July 19, 1907. 


v BUCKET-SHOPS —BOARD OF TRADE—GAMBLING. 


Storage for grain and delivery facilities in Chicago cannot be used by 
an agent in Nebraska to evade the law suppressing the operation 
of bucket-shops and similar forms of gambling. 
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Frank M. Tyrrell, Esq., County Attorney of Lancaster County, 


Lincoln, Neb. 


Dear Sir: I have your favor, requesting an opinion of 
this department on the following questions: 


“Is it an offense against Senate File 137, approved April 3, 1907, 
for one having bona fide connections with the Chicago Board of Trade, 
or a board of like organization and plan, to carry on within this state 
a brokerage commission business, take orders that are transmitted to 
the Board of Trade without the state, the members of the Board of 
Trade having grain storage elevators and guarantees and is at all 
times prepared to make actual deliveries of the commodities contracted 
rife) Saas 

“Does this act intend to place transactions of the character above 
stated, in the same category as those of a bucket-shop where orders 
are not taken on behalf of a Board of Trade organization so conducted 
as to make actual deliveries of commodities at all times, whenever 
deliveries are demanded?” 


Senate File 174 is as follows: 


“That it shall be unlawful for any corporation, association, co- 
partnership, or person to keep or cause to be kept, within this state, 
any bucket-shop, office, store or other place wherein is conducted or 
permitted the pretended buying or selling of the shares of stock or 
bonds of any corporation, or petroleum, cotton, grain, provisions or 
other products, either on margins or otherwise, without any intention of 
receiving and paying for the property so bought, or of delivering the 
property so sold or wherein is conducted or permitted the pretended 
buying or selling of such property on margins or when the party buying 
any of such property, or offering to buy the same, does not intend ac- 
tually to receive the same if purchased, or to deliver the same if sold; 
and the keeping of all such places is hereby prohibited. And any 
corporation or person, whether acting individually or as a member or as 
an officer, agent or employe of any corporation, association or copart- 
nership who shall be guilty of violating this section, shall, upon 
conviction thereof be fined in any sum not less than one hundred dollars, 
nor more than five hundred dollars, or be imprisoned in the county 
jail not less than three months nor more than six months, or shall 
be subject to both such fine and imprisonment, at the discretion of 
the court.’’ (Criminal Code, sec. 226a.) 
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1. Of course, the statute is not aimed at legitimate 
sales or at the delivery of property lawfully purchased, or 
at the business of making such sales and delivery. Accord- 
ing to the title of the act the purpose of the legislature was 
to “suppress bucket-shops and gambling in stocks, bonds, 
petroleum, cotton, grain, provisions or other products and 
prescribing a penalty for the violation of the same.” (Ses- 
sion Laws, 1907 p. 506.) ‘The act makes it unlawful “to 
keep or cause tobe kept, within this state, any bucket-shop, 
office, store or other place wherein is conducted or permitted 
the pretended buying or selling of the shares of stock or 
bonds of any corporation, or petroleum, cotton, grain, pro- 
visions or other products, either on margins or otherwise. 
without any intention of receiving and paying for the prop- 
erty so bought or of delivering the property so sold or 
wherein is conducted or permitted the pretended buying or 
selling of such property on margins or when the party 
buying any of such property, or offering to buy the same, 
does not élend actually to receive the same if purchased or 
to deliver the same if sold.” 

The keeping of any bucket-shop, office, store, or other 
place for pretended purchases or sales, without intention 
of receiving and paying for the property or of delivering 
it, is the offense condemned by statute. Where a bucket- 
shop, office, store, or other place is kept with the intention 
stated, it is a violation of the law, though the keeper may 
have the means for the actual storage and delivery of the 
property. If the acts were performed without intention 
to deliver any property, the conduct would be no less law- 
less because the keeper had provided the means for storage 
and delivery. 

In my opinion, therefore, it would be a violation of the 
act quoted for “one having bona fide connections with the 
Chicago Board of Trade, or a board of like organization and 
plan, to carry on within this state a brokerage commission 
business, take orders that are transmitted to the Board of 
‘Trade without the state, the members of the Board of 
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Trade having grain storage elevators and guarantees and 
is at all times prepared to make actual deliveries of the com- 
modities contracted for,” where such a business involves 
pretended sales without any intention of delivery. Other- 
wise, storage and delivery facilities could be mere devices 
to evade the law. 


2. ‘To make a more definite reply to the first inquiry, or 


to answer the second one directly, might embarrass your 
office in enforcing the law, and this I desire to avoid. 

I have not overlooked the case of Chicago Bowd of 
Trade v Christy, 198 U. S. 236. 


Very respectfully, 
W. T. Taomrson. Attorney General, 


July 24, 1907. By W. B. Rose, Deputy 


CouNTY BOARD—ROAD DISTRICTS—VACANCIES IN OFFICE. 


Road district offices become vacant when the county board divides the 
county into road districts. 

Vacancies in road district offices, where the road district is made to 
correspond to the organized township, or included therein, are 
filled by the township board. 

Vacancies in road district offices, where the road district is made to 
include territory outside of the township, are filled by the county 
board. 


C0. EB. Sandall. Esq., County Attorney of York County, York, 

Neb. 

Dear Str: Your letter of July 23, duly received, iv 
which you submit the following questions: 

“Our county beard divided the county into road districts of one 
township each, as provided by law passed by the last legislature. 
Does this action create a vacancy in the several road district offices, as 
heretofore existing?” 

“Tf vacancies are thus created, does the township or the county 
board have the authority to fill the same?” 
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Of course, these are not constitutional offices, and unde# 
the rule adopted by our supreme court the legislature has 
the undoubted right to abolish them. When the legislature 
changes the term of office, it applies as well to the officer 
then in office as to those thereafter elected. (Douglas 
County v. Timme, 32 Neb., 272.) he legislature delegated 
the power to the county board to redistrict the county for 
road purposes. The county board in dividing the county 
into road districts under such delegated power acts in the 
same capacity as the legislature. By reason of that fact 
I think the road district offices in your county became 
vacant. 

Your second question is more difficult to answer. I 
find no authority as a guide in this matter. Where the road 
districts are made to correspond to the organized townships, 
or included therein, I am inclined to regard the road over- 
seer as a township officer, and the township board the proper 
body to fill the vacancy. Where the road districts are 
made to include territory outside of the township, the county 
board should appoint such road overseer. 

Very respectful'y, 
W. T. Tuomrson, Attorney General, 
By Grant G. Martin, Assistant Attorney General 
July 27, 1907. 


TOWNSHIP WARRANTS—PAYMENT—REVENUE. 
Revenue to pay warrants against a township where the boundaries 


have been changed is raised by taxes levied against the property 
within the boundaries of the original district. 


Ralph D. Brown, Esq., County Attorney of Saline County, Crete, 
Neb. 
Dear Sir: I have your favor, inquiring about the 
method of raising revenue to pay warrants against town- 
ships where the boundaries have been changed. 


In reply I beg to advise you that, in my judgment, the 
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liability for payment of these obligations is not changed in 
any manner by the changes made in. the boundary lines. 
E think the county board should levy the necessary taxes 
against the property within the boundaries of the original 
district. ‘ 
Very respectfully, 
W. T. Tuomrson, Attorney General. 
July 29, 1907. By W, B. Rosx, Deputy. 


REDISTRICTING COUNTY. 


No definite time is fixed when the county board shall redistrict the 
county for road purposes. 


C. P. Anderbery, Esy., County Attorney of Kearney County, 
Minden, Neb. 


Dear Sir: J have yours of the 27th instant, submitting 
ito this department the following question: 
“When should road districts be divided by the county?” 


For many years the county board have had the right to 
fix the boundaries of road districts. Under chapter 108, 
Session Laws of 1907, no definite time is fixed when the 
county board shall redistrict the county for road purposes. 
I agree with you that the most practical course is for the 
county board to redistrict at the present time, to take effect 
in January next. Under stich procedure the overseers can 
be elected for such districts and be prepared to take their 
offices in January. However, there can be nothing objec- 
tionable in the county board proceeding at the present time 
to change the road district boundaries, except that such 
action produces vacancies and requires the appointment of 
overseers for the remaining part of the year. 

Very respectfully, 
W,'T. THompson, Attorney General, 
By Grane G. Martin, Assistant Attorney General. 
July 31, 1907. 
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REDISTRICTING OF COUNTY—POLL TAX—PAYMENT IN CASH. 


No definite time is fixed when the county board shall redistrict the 
county for road purposes. 


Each male inhabitant of a road district subject to the payment of a 
poll tax is required to pay $2.50 in cash. 


O. EF. Bozarth, Esq., County Attorney of Gosper County, 
Elwood, Neb. 


Dear Sir: I have your letter of the 29th instant, in 
which you submit the following questions: 

“1. When shall the county board redistrict the county for road 
purposes, as provided by chapter 108 of the Session Laws of 1907?” 

“2. Where a party has worked out his poll tax in good faith, 
under the old law, and holds a receipt for the same, is he still liable 


for an additional sum of $2.50 labor tax as provided by chapter 102 of 
the Session Laws of 1907?” 


Chapter 108, Session Laws of 1907, makes no pro- 
vision as to when the county board shall redistrict the county 
for road purposes. If the county board does so at the 
present time, this action produces vacancies in the offices of 
overseers, which will necessarily have to be filled by ap- 
pointment for the remainder of the term. For that reason, 
it would be the most practicable for the county board to re- 
district the county to take effect in January next, and in the 
meantime road overseers could be nominated and elected 
accordingly. 


Chapter 102, Session Laws of 1907, provides that every 
ma'e inhabitant in each road district, with certain exceptions, 
shall pay a poll tax of $2.50 in cash, and that this shall be 
paid at the same time as the tax on personal property. It 
seems to me that justice requires that where a man has 
worked out his poll tax and received a receipt for the same, 
that he ought not to be made to pay it again. Under such 
circumstances, where there is no question about the party 
having acted in good faith, I think the county board ought to 
authorize the county treasurer to give such parties credit 
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for their $2.50 labor tax upon presentation of their poll tax 
receipts. This ought not to be allowed in any case except 
where it clearly appears that this service was rendered ia 
ignorance of the new law, and not with a view of intention- 
ally circumventing it. 

Very respectfully, 

W, T. Tuompson, Attorney General, 
By Grant G. Martin, Assistant Attorney General. 
July 31, 1907. 


SHERIFF—COSsT OF KEEPING FELON—STATE—JAILER’S FEES. 


If sentence is suspended pending error proceedings to the supreme 
court, the cost of maintenance of a felon, in the event of the 
affirmance of the sentence, is upon the state from the date of sen- 
tence to the time he is delivered to the warden of the penitentiary. 

The state is liable to the sheriff for services rendered in conveying 
a convict to the penitentiary. 


Fees for jail guard are not recoverable against the state. 


G. A. Eberly, Esq., County Attorney of Stanton County, Stanton, 
Neb. 


Dear Sir: In a recent inquiry you submitted to this 
department a request for an opinion on the liability of the 
state for the payment of expenses of keeping a convict in 
the county jail of Stanton County, where his sentence to a 
term in the penitentiary was suspended during a review in 
the supreme court and afterward affirmed. The claims 
against the state for such expenses are as follows: 

1. Boarding convict from June 1, 1906 to June 6, 1907. 


2. $3.00 and actual expenses of trip from Stanton to peniten- 
tiary and return. 


3. Jailer’s fees at the rate of $1.50 per day for the time when 
no prisoner except the convict in this case was confined in the county 
jail. P 

First. The first question has been frequently passed 


upon by this office. April 27, 1905, attorney general Brown 
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in reply to a request from the county attorney of Phelps 
county, said: 


“Tf the prisoner is convicted of a felony, the cost of maintenance 
is upon the state alone from the date of sentence until his convey- 
ance to the penitentiary, for a period not exceeding thirty days. If 
sentence is suspended pending error proceedings to the supreme court, 
the cost, in the event of the affirmance of the sentence, is upon the 
state from the date of sentence to the time that person is delivered 
to the warden of the penitentiary in obedience to the mandate of the 
supreme court, provided that the time after date of mandate does 
not exceed thirty days.’”’ (Opinions of Attorney General, 1905-1906, 
p. 154.) 


The rate established by law for boarding prisoners in 
such a case is as follows: 

“For boarding prisoner per day, not exceeding 75 cents per day, nor 
more than $3.50 per week when the prisoners are confined more than 
six days.” (Compiled Statutes, ch. 28, sec. 5.) 


Second. For services in conveying convicts to the peni- 
tentiary the statute allows the sheriff the following: 


.‘Three dollars per day for time actually necessary in conveying 
such prisoner to the state prison and return.” (Compiled Statutes, itty 
86, sec. 36.) 


Third: ‘The liability of the state for payment of the 
jail guard has already been passed upon by this office in 
a claim by the sheriff of Sioux County for such compensation. 
Attorney General Brown rules as follows: 


“Under our laws the county jail is the property of the county 
and the officers and employees who protect it and guard it are officers 
of the county. Since the statute does not require the state to pay officers 
of the county or county employees for guarding the jail, I am of the 
opinion that no such liability exists, and that therefore the claim of 
the sheriff of Sioux county for guarding the county jail is not a legal 
cor valid claim against the state.’” (Opinions of Attorney General 1905- 
1906, p. 129.) 


In my opinion the sheriff of Stanton County cannot re- 
cover from the state the fees for jail guard. The former 
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holdings of this office, are, in my judgment, correct. 
Very respectfully, W. T. THompson, 
August 2, 1907. Attorney General. 


PRIMARY ELECTION—COUNTY COMMISSIONERS. 


County commissioners shall be voted for or nominated at the primary 
by the voters of their respective districts and not by the voters 
of the entire county. 


E. U. Overman, Esq., Red Cloud, Neb. 


Dear Sir: I have your favor of the 31st ultimo. You 
say that the county attorney is absent, and you wish the 
opinion of this department upon.a matter which deserves 
prompt attention. Under those circumstances, I am glad to 
comply with your request. You propound the following 
question: 


“Under the new primary law are the county commissioners to 
be voted for at the primary by the voters of the entire county or only 
by the voters of their respective districts?” 


The law under which your county is divided into com- 
missioner districts expressly provides that one commissioner 
shall be nominated by each of said districts, but shall be 
elected by the qualified electors of the entire county. The 
object of this law is to give to each district the right to 
nominate a candidate for that district. While the object of 
the new primary law is simply to provide a method by which 
nominations shall be made, it allows them to be made by 
ballot instead of by caucus or convention. I fail to find any- 
thing in the new primary law that in anyway contravenes 
the section providing that the commissioners shall be nomi- 
nated by each of the districts. 

Consequently, it is my opinion that the commissioners 
in each district shall be voted for or nominated at the primary 
by the voters of that district, and not by those of the entire 
county. After candidates have thus been nominated under 
the law applicable to your county they should be elected by 
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the voters of the entire county. 
Very respectfully, 
W. T. Tuomrson, Attorney General, 
By Grant G, Martin, Assistant Attorney General. 
August 2, 1907. 


PRIMARY ELECTION—NOMINATIONS—PAYMENU OF FILING FEE BY 
FUSIONIST. 


Nominations at the primary election cannot be made by writing the 
names of persons on the primary election ballot. 


A fusion candidate at a primary election is required to pay but one 
filing fee. 


L. J. Howard, Exsq., County Attorney of Greeley County, 
Greeley, Neb. 


Dear Six: I have yours of the 6th instant, in which you 
ask the following question: 

In case no candidate has been designated for a particular office 
and the name of a person is written on the ticket for that office 
by the voters at the primary, regardless of the fact that said person 
made no filing or declaration before the primary, would the name of 
such person be entitled to a place on the official ballot to be voted for 
at the general election? 


I do not think that the primary law contemplates the 
nomination of candidates in such a manner. In order to be 
eligible as a nominee of a party at the primary, the candidate 
must take the oath and pay a filing fee. If the method 
which your question suggests were to be pursued, it would 
permit two or more voters to nominate a candidate for office, 
and that too without his consent or declaration and without 
the payment of the filing fee, as provided for by the law. 

In answer to the second question which you ask, re- 
garding whether or not a fusion candidate is to pay more 
than one filing fee, will say this department has already 
ruled that each candidate, no matter how many parties nomi- 
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nate him, is required to pay one filing fee only. 
Very respectfully, 
W. T. Taompson, Attorney General, 
By Grant G. Martin, Assistant Attorney General. 
’ August 8, 1907. 


PRIMARY ELECTION—SAMPLE BALLOTS—NUMBER OF BALLOTS. 


Sample ballots should not be printed for the primary election. 


The number of primary ballots should be determined by the officers 
preparing the ballots. 


John V. Pearson, Esq. County Attorney of Dixon County, Ponca, 
Neb 


Dear Six: T have yours of the 3rd instant, in which you 
ask for an opinion of this department on the following ques- 
tions: 

“1. Should sample ballots on colored paper be printed for the 
primary election? If so, how is the number for each party to be de- 
termined?” 

“2. How is the number of ballots to be printed for each party 
in the September primary to be determined?” 


I find no provision in the primary law which leads me to 
believe that sample ballots should be printed for the primary 
election. Section 8 indicates that such is not the intention. 
A: separate ballot for each party should be posted in a con- 
spicuous place in the office of the county clerk for public 
inspection. The remainder of the section has to do with 
the official primary ballot. 

Neither does the law provide the number of ballots 
which shall be printed for each political party. ‘The number 
necessary to accommodate the voters must be determined by 
the officers preparing the ballots. This information can be 
gained by a perusal of the last vote. Where two or more 
parties have fused, the number required can only be ap- 
proximated. The law contemplates that there shall be a 
sufficient number printed to accommodate all the voters. I 


OPINIONS. 105 


think the county clerk, with little effort, can estimate the 
number required. The law provides that the number of 
official ballots for the general election shall be seventy-five 
for every fifty voters. ‘I‘his provision should act as a guide 
in the prepartion of the ballots for the primary. 
Very respectfully, 
W. T. THompson, Altorney General, 
By Grant G. Martin, Assistant Attorney General. 
August 8, 1907. 


PRIMARY ELECTION—NAMES ON BALLOTS. 


A candidate who takes the proper steps to have his name placed on 
the primary ballot of one party cannot also have his name 
placed on the ballot of another party by simply declaring in his 
application that he is also the candidate of such other party. 


HH, M. Duval, Exq., County Attorney of Heya Puha County, 
Springview, Neb. 


Dear Str: I have yours of the 6th instant, in which 
you submit a nomination paper filed in your county. ‘The 
applicant states that he affiliates with the peoples independ- 
ent party, requests that his name be placed upon the official 
primary ballot, and pledges himself to abide by the results cf 
the primary election and qualify if elected. He uses the 
ordinary personal application blank, but writes therein that 
he is also a candidate of the democratic party for the same 
office. Your question is: 

Does an application of this kind entitle the candidate’s name to 
be placed on the primary ballots of both parties? 


The law provides two methods by which a person can 
have his name placed on his party ballot at the primary: 

1. By making personal application and designating the 
party with which he affiliates, as provided in section 5. 

2. ‘Twenty-five qualified electors of the party with 
which he affiliates shall file a written application making a 
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request that his name be placed upon the official primary 
ballot. Within five days thereafter he shall make an oath 
stating that he affiliates with the party named in said cer- 
tificate, will abide the result of the primary, and if elected will 
qualify and serve as such officer. 


Either of the above methods having been followed, his 
name should be placed upon the primary ballot of his party. 

In case he wishes to have his name placed on a party 
ballot other than the one with which he affiliates, it is neces- 
sary for such party, or twenty-five members thereof, to ex- 
pressly state that he is the candidate of two or more parties 
as provided in section 45 of the primary law. In case the 
applicant has also been made the candidate of the demo- 
cratic party by a certificate, as provided for in section 45, 
then his name should be placed on the peoples independent 
ballot and also the democratic ballot. In case he has not 
been made a candidate of the democratic party in the manner 
suggested, I do not think that he can secure a place on the 
democratic ballot by simply inserting in his application the 
words “I am also a candidate of the democratic party for 
the same office.” On the other hand, where it appears by 
certificate, as provided in section 45, that the democratic 
party has made him its candidate, and he has also filed his 
application claiming his affiliation with the peoples independ- 
ent party, he is entitled to have his name placed upon both 
the democratic and peoples independent ballots. 

Very respectfully 

W. T. Tuomrson, Attorney General, 
By Grant G. Marin, Assistant Attorney General. 
August 9, 1907. 


SATE RAILWAY COMMISSION—SCHEDULE OF RATES. 


The state railway commission has authority to adopt another and 
different schedule of rates than that proposed by a complaining 
party. 
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Nebraska State Railway Commission, Lincoln, Neb. 


GeytLemMEN: I have the honor to acknowledge receipt 
of your communication of August 12, submitting the follow- 
ing question and asking advice thereon: 


In a case where a certain schedule of rates is proposed and a hear- 
ing held as prescribed by law, has your commission authority to adopt 
another and different schedule than that proposed, provided the evi- 
dence offered at such hearing justifies such different schedule in the 
Opinion of the commission? 


Where a rate is proposed by a complaining party and 
asked to be adopted and put into effect, such proposal nec- 
essarily implies that the existing rate is not a proper rate, 
that it is too high or too low, unjust or discriminating and 
should be changed. In my judgment such a proceeding is 
in effect a complaint against the existing rates or schedules 
in force, and opens up the whole question of the rates relative 
to the commodities specified in the proposed schedule for in- 
vestigation. - 

Subdivision (a), section 5, article 8, chapter 72, Com- 
piled Statutes 1907, among other things provides as follows: 


“When any railway company, common carrier, or any person in 
his own behalf, or in behalf of any class of persons similarly situated, 
or any firm, corporation or association or any mercantile, agricultural 
or manufacturing society, or any body politic or municipal organization 
shall make complaint to the railway commission that any rate or rates 
fixed by said commission in said schedule, or in any subsequent re- 
vised or modified schedule, or the rate charged or published by any 
railroad company, is unreasonably high or low, unjust or discriminat- 
ing, the board of railway commissioners shall immediately fix a day for 
hearing the same.” 


Subdivision (b), section 5, provides for a hearing and 
declares as follows: 

“Upon the hearing the railway commission shall receive any evi- 
dence and listen to any arguments offered or presented by either 
party relevant to the matter under investigation.” 


Subdivision (c), section 5, provides: 
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“After such jhearing and investigation the commission shall ren- 
der a decision in the premises, which said decision shall affirm, revise, 
annul or modify any or all rates complained of in said original 
schedule, or any subsequent schedule which may be the subject of in- 
vestigation.” 


To my mind these provisions make it clear that the 
railway commission, under the conditions mentioned by you, 
has authority to adopt another and different schedule of rates 
than that proposed. 

My opinion is that the commission has full authority 
and that it is its duty to make and adopt such a schedule of 
rates for the transportation of the commodities named in the 
proposed schedule as from the evidence adduced appears to 
the commission to be fair, just and reasonable. ; 

Very respectfully, W. L. THompson, 
August 13, 19UT. Attorney General. 


PRIMARY ELECTION—WITHDRAWAL OF NAMES—NAMES ON BALLOTS. 


A candidate for a county office may withdraw his name at any time 
before the primary ballot is made up. 


When a person has filed a written application stating that he affiliates 
with one party, and another party or twenty-five qualified electors 
thereof file a written application asking that he be made the 
candidate also of that party, his name should be placed upon the 
ballots of each party. 


The county clerk should prepare separate ballots for each political party 
and have printed thereon all the names of the candidates of that 
party. 

A candidate who claims he affiliates with one party, and one or more 
of the other parties show an intention to make him the candidate 
of their party by filing the proper papers, his name should appear 
upon all the ballots of such parties so indicating whether or not 
he claims that he affiliates with more than one of them. 

A person whose name appears upon more than one party ticket, 
must receive the highest number of votes of any candidate of that 


party for that particular office before he becomes the candidate of 
such party. 


if, G. Howie, Hag., County Clerk of Keith County, Ogalalla, 
Neb. 
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Dear Sir: I have yours of the 7th instant, and also a 
letter from L, A. Devoe, the county attorney of your county, 
in which he joins you in asking certain questions concerning 
the primary election. I will not repeat the questions but 
will answer them by nttmber. 


1. ‘This department has already held that a candidate 
for a county office may withdraw his name at any time be- 
fore the ballot is made up, as provided in section 8 of the 
primary law. 

2. When a person has filed a written application 
stating that he affiliates with one party, and another 
party or twenty-five qualified electors thereof file a writ- 
ten application asking that he be made the candidate 
also of that party, his name should be placed upon the 
ballots of each of said parties. At least, such should 
be done when he has filed a personal application or been 
made the candidate of one party and it appears it is the 
intention of another party that he be its candidate also. 
He has the right to have his name placed on the bal- 
lot by his own personal application so far as his party 
is concerned, but before he can get his name on the ballot 


of another party it must be manifested by the other party, or 
its members, that such is their wish. 


3. The clerk should prepare separate ballots for each 
political party and have printed thereon all the candidates 
of that party. Section 8 so provides. In this respect the 
ballot differs from the one at the general election. 


4. In case a person files a party petition of both the 
democratic and peoples independent parties, and also a peti- 
tion of the republican party, and takes the oath that he affil- 
iates with each of the parties, I think under the holding of 
our supreme court that his name should go on the separate 
ballots of all those parties. Or, if he is the candidate of one 
party and claims he affiliates with one party, and one or more 
of the other parties show an intention to make him the can- 
didate of their party by filing the proper papers, I think his 
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name should appear upon all the ballots of such parties so 
indicating whether or not he claims he affiliates with more 
than one of them. A liberal construction of the latter part 
of section 45 permits of this. 


5. In case the name of a person appears upon more 
than one party ticket, before he becomes the candidate of 
either party he must receive the highest number of votes of 
any candidate of that party for that particular office. In 
other words, if he is a candidate on the republican ticket, he 
must receive more votes than any other candidate on that 
ticket for the office for which he is running before he can 
become the nominee of the republican party. If his name is 
also on the democratic ticket he must receive more votes 
than any person on that ticket for that office before he be- 
comes the nominee of the democratic party. If his name is 
also on the peoples independent ticket he must receive for 
that particular office more votes than any other person on 
that ticket before he becomes the nominee of the peoples 
independent party. 


I believe this covers all of your inquiries. 
Very respectfully, 
W. T. Tuomeson, Attorney General, 
By Grant G. Martin, Assistant Attorney General. 
August 14, 1907, 


PRIMARY ELECTION—PREPARATION OF BALLOTS—WITHDRAWAL OF 
NAMES—INSTRUCTIONS TO VOTERS—RETURNS. 


But one filing fee is required of a fusion candidate at the primary 
election. 


The county clerk is required to place the name of a candidate on 
each of the party tickets of all parties for which the necessary 
steps have been taken entitling him to a place on such party 
tickets. 


A candidate may withdraw his name at any time before the primary 
ballots are printed, but is not entitled to have his filing fee 


returned. 
) 
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Instructions to voters at the primary election shall be the same as 
those now used for the general election. 


Where the same candidate’s name appears on two or more tickets for 


the same office at the primary election the returns of each party 
shall be considered separately. 


Leroy A. Devoe, Eeq., County Attorney of Keith County, 
Ogalalla, Neb. 


Dxar Sir: I have your letter of August 14, submitting 
the following questions and asking for an opinion thereon: 


“1. What filing fee should be charged where party filed on more 
than one ticket for same office?” 


Answer. But one filing fee is required. 


“2. How shall the county clerk prepare ballots as regards parties 
where candidates have made filing by application and petition for the 
same office on the democratic and peoples independent ticket, and also 
when a candidate has filed as democrat, independent, and also repub- 
lican parties?” 


Answer. If a candidate and members of other parties 
have taken the necessary steps to make him a candidate of 
more than one political party, in making up the ballot it is 
the duty of the county clerk to place the name of the can- 
didate on each of the party tickets of all the parties for 
which he stands as a candidate. For instance, if a party 
has filed his application to be a candidate for county assessor 
and paid the proper fee, declaring his party affiliation to be 
that of a republican, he is entitled to have his name placed 
upon the republican primary ballot as a candidate of that 
party for county assessor. If twenty-five members of the 
peoples independent party have signed and filed a petition 
to have the same person’s name placed upon the primary 
ballot of such party as its candidate, the candidate’s name 
should be printed on the peoples independent primary ballot 
as a candidate for the same office, etc. 


“3. Can a candidate withdraw, and when, and is he entitled to 
receive return of his filing fee if he withdraws?” 


Answer. A candidate may withdraw at any time be- 
fore the ballots are printed. I do not think, however, he is 
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entitled to have his filing fee returned. 

“4, Shall instructions to voters be drawn in different form than 
those now used for general elections?" 

Answer, Under the provisions of section 38 the manner 
of conducting elections, so far as practicable, shall be the 
same as provided for under the general election law. 


‘ 


5. Where the same candidate's name appears on two or three 
tickets for the same office at the primary election, shall the can- 
vassing board give to such candidate credit for the total returns as 
against a candidate whose name appears on one ticket only, or shall 
the returns of each party in such case be considered separately?” 


Answer. ‘The returns of each party in such case shall 
be considered separately. My opinion is that before a per- 
son is nominated as the candidate of a party he must receive 
the greatest number of votes at the primary, as the candidate 
of that party. (Compiled Statutes, ch. 26, sec. 1172.) 

Very respectfully, W. T. THompson, 

August 15, 1907. Attorney General. 


GAMBLING HOUSES—COUNTY JUDGE. 


Under the act providing punishment for the keeping of gambling 
houses, the county judge acts as an examining magistrate only. 


C. P. Anderbery, Fsq., County Attorney of Kearney County, 
Minden, Neb. 


Dear Sir: I have yours of the 16th instant, in which 
you ask the following question: 


“Can an offender be tried and sentenced in the county court under 
section 2307, Cobbey’s Annotated Statutes of $905, providing a punish- 
ment for the keeping of gambling houses, or does the county judge 
act as an examining magistrate under said section and bind the offend- 
er over to the district court? : 


The section to which you refer provides that the person 
so offending shall be fined in any sum not less than $30 nor 
more than $500, or be imprisoned in the county jail not less 
than 10 nor more than 30 days, or both, at the discretion of 


OPINIONS. 113 


the court. I do not think the county court has jurisdiction 
to try an offender and pronounce judgment on him where 
both a fine and imprisonment may be imposed. Criminal 
statutes which provide for the imposition of a fine or im- 
prisonment, or both, entitle persons charged thereunder to 
preliminary hearings on such charges. Where the words 
“or both” are omitted and the magistrate can impose either 
a fine or imprisonment in his discretion, then he has jurisdic- 
tion to hear the case and pronounce judgment. 


I think the decisions of the supreme court sustain the 
foregoing position: 


“A justice of the peace has no jurisdiction to sit as a trial 
court in a criminal case where the statute creating the offense provides 
that the punishment may be both a fine and imprisonment. In such case 
the justice can proceed only as an examining magistrate.” (Stale v. 
Yates, 36 Neb., 287.) 


The same rule applies to county courts and county 
judges: 

“The criminal jurisdiction of a county court or county judge is 
the same as that of a justice of the peace. 

Section 16, article 6 of the constitution does not invest the county 
courts of the state with any criminal jurisdiction whatsoever, but au- 
thorizes the legislature to define the criminal jurisdiction of such courts 
within certain limitations. 

The county courts of the state have not by the legislature been in- 
vested with any criminal jurisdiction, except as above stated.” (I nre 
Chenoweth, 56 Neb. 688.) 


From the foregoing I conclude that the county judge 
has jurisdiction to act as an examining magistrate only, 


under said section 2307. 
Very respectfully, 
W. T. THompson, Attorney General, 
By Grant G. Martin, Assistant Attorney General 
August 19, 1907. 
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“CLOSELY BUILT UP PORTIONS’?—CONSTRUCTION OF STATUTE. 


The words ‘‘closely built up portions’? when applied to cities, towns, 
or villages mean that portion of the same which is contiguous to 
business streets. 

The words ‘closely built up portions’ apply to highways on which 
dwelling houses are erected not more than one hundred feet apart 
on an average, extending for a distance of not less than a quarter 
of a mile. 


E. J. Lambe, Fsq., Deputy County Attorney of Furnas County, 

Beaver City, Neb. 

Dear Sir: TI have yours of the roth instant, in which 
you ask for our construction of subdivision 2, section 1, 
chapter 115, Session laws of 1907, which is as follows: 

“ ‘Closely built up portions,’ shall mean the territory of a city, 
town or village, contiguous to a public highway devoted to business 
or where for not less than one-fourth (%) of a mile the dwelling 


houses on such highways average not more than one hundred (100) 
feet apart.” 


By this subdivision the legislature undertook to define 
the words “closely built up portions.” 

First. When applied to cities, towns or villages they 
mean that portion of the same which is contiguous to busi- 
ness streets. 

Second. The words “closely built up portions” apply 
to highways on which dwelling houses are erected not more 
than one hundred feet apart on an average, extending for a 
distance of not less than a quarter of a mile. 

In other words the latter clause is meant to apply to 
streets where dwelling houses are closely built anywhere in 
cities or villages outside of the business districts as desig- 
nated above, and it also applies to highways outside of cities 
or villages along which dwelling houses are erected within 
one hundred feet of one another for a distance of more than 
one quarter of a mile. ‘To illustrate, dwelling houses are 
often built closely together for long distances along high- 
ways utilized by. interurban lines. 

Very respectfully, 
W, T. Tuomeson, Attorney General. 
By Grant G. Martin, Assistant Attorney General. 
August 21, 1907. 
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PRIMARY ELECTION—REGISTRATION—BOARD. 


Where an elector registers and refuses to state his party affiliation, 
such refusal debars him from voting at the primary but not at 
the general election. 


The registration board should sit on the day of the primary election 
and register those presenting themselves, and the city clerk 
should immediately thereafter certify to the primary election 
board the names of those registering and desiring to vote. 


John W.Graham, Esq., County Attorney of Dodge County, Fre- 
mont, Neb. 


Dear Sir: I have yours of the 28th instant, in which 
you submit, in substance, the following inquiries: 

1. In cities requiring registration, are electors who have failed 
to designate their party affiliation at the time of registering entitled 


to vote at the primary election by simply declaring their party 
affiliation to the election officers? 


2. Should the registration board sit on the day of the primary 
election for the purpose of permitting persons to register for the 
primary election, and if so, in what manner should the names of those 
registering reach the primary election board? 


8. In case the registration board is required to sit on the 
primary election day, is the registration of that day to govern, or 
is it simply supplementary to the registration of 1906? 


In case an elector registers and refuses to state his 
party affiliation, such refusal debars him from voting at the 
primary but not at the general election. (Compiled Stat- 
utes, ch. 26, sec. 117s.) He is in_no better position if he 
registers and neglects to state his party affiliation than if he 
registers and refuses to state it. Section 117s does not mean 
that an elector who has neglected to register his party affilia- 
tion, with the registration board, may secure a ballot by a 
declaration of his party affiliation to the election board. 
The election board cannot perform the duties of the regis- 
tration board. Said section 117s means that the elector 
shall have a ballot when he has fully complied with the pro- 
visions of the law and no one has seen fit to challenge him 
for any cause. 
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If it is held that an elector may refuse to state to the 
registration board his party affiliation and then when re- 
fused a ballot by the election board for that reason, he may 
then declare his party affiliation to the election board and 
secure a ballot, such holding enables the elector to nullify 
the law requiring his party affiliation to be designated on the 
registration books. Why provide a method for doing an 
act and then construe the law so as to circumvent it? The 
whole primary system is based upon the party affiliation of 
electors. An elector is not entitled to participate in the 
primary election until his party affiliation is known and it 
must be ascertained in the manner prescribed by law. 

Section 117u does not give the elector the right to 
avoid registering his party affiliation in the regular manner. 
It simply provides for designating on the poll book, at the 
time he votes, the party of his choice. In other words, it 
checks him up. Having registered his party affiliation 
section 117s entitles him to a ballot, and having voted his 
ticket, section 117u requires the clerks of the election to 
note his party choice on the poll book. In the one case his 
party affiliation is indicated on the registration books; in 
the other case it is noted on the poll books. It cannot be 
that this notation on the poll books was designed to take 
the place of the party designation on the registration books. 

Section 117y should not be construed to permit the 
elector to dispense with registration where it is required. 
Under that section he is entitled to a ballot, when he has 
stated to the election officers with what party he affiliates, 
provided he is otherwise qualified. In cities requiring reg- 
istration he cannot be a qualified elector until he has com- 
plied with the laws in relation thereto. Apparently in sec- 
tion 117s there is an exception to the foregoing which per- 
mits of a “first voter,” or one who “shall have moved into 
the precinct since the last preceding day of registration,” 
voting without registration. But it will be observed that 
section 117d makes the day of the primary the first day for 
registration of voters in all cities where registration is re- 
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quired. ‘This provision enables even those classes mentioned 
in section 117s to register prior to voting. Hence, I con- 
clude: 

First. That electors wishing to vote at the primary, 
in cities requiring registration, should be regularly registered 
showing their party affiliation, and that this should be done 
before the registration board. 

Second. hat the board of registration should sit at 
its usual place on the day of the primary election and regis- 
ter those presenting themselves; that thereafter it should 
sit on the days designated by law to register for the general 
election. The general registration law provides that the 
registration board shall sit on all election days. 

Third. That the city clerk in some practical way shou!d 
certify to the primary election board the names of those 
registering and desiring to vote immediately thereafter. 
This can be done in the manner suggested by you, by the 
clerk issuing a simple certificate to the voter or by any other 
method of certification that will expeditiously apprise the 
primary election board of the identity of those having regis- 
tered. Section 117u is sufficient authority for such pro- 
cedure. 

Fourth. The registration required on the day of the 
primary election is not exclusive. It is supplementary 
to the registration of 1906 where electors have registered 
in 1906, indicated their party affiliation, and still adhere 
to the same, and there is no other reason for a re- 
vision, they should receive their party ballots and be per- 
mitted to vote at the primary election. ‘The city clerks 
should also certify to the officers of the primary electioa 
lists of those having fully registered at the 1906 registration, 
as provided in section 117u, so that the election officers may 
be advised of the eligibility of each elector presenting him- 
self for a ballot at the primary. 

Very respectfully , 
W. T, Tuompson, Attorney General, 
By Grant G. Martin, Assistant Attorney General. 
August 31, 1907. 
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GOVERNMENT LAND—LESSEE—APPRAISAL. 


The holder of any government lease may purchase as much land as 
he has under lease. 


The lessee of government land may make application to the chairman 
of the board of county commissioners, describing the land, and 
asking to have the same appraised for the purpose of sale. 


‘The board of county commissioners should require from the lessee 
of a government lease desiring an appraisal of the lands held 
under lease by him, a deposit of money sufficient to cover the 
expense of the appraisal and of a review of the same by the board 
of educational lands and funds. 


. J. O Connell, Fsq., County Attorney of Siouw County, Har- 

rison, Neb. 

Drax Sir: I have your favor, in which you ask the 
following questions with reference to Senate File 354: 

“1. How much land can any one person purchase under either 
sections of this law?” 


“2. What are the necessary allegations required in the petition 
of the applicant to entitle him to have land appraised by the com- 
missioners?” 


“3. Do not the commissioners have a right to require a deposit. 
sufficient to cover the expenses of the appraisal before making 
same,” 


In answer to your first question I have to say: 


First. The holder of any unexpired lease executed 
prior to July 9, 1897, may purchase all the land described 
in said lease. This right to purchase was given by the law 
in force at the time the lease was executed and applies to all 
lands in the state whether irrigated or whether under the 
Government Ditch and Irrigation Works, and any person 
can purchase as much land as he may have under lease. 

Second. In addition to above, any person who is the 
holder of a lease, the date of execution being immaterial, 
may purchase the land described in said lease provided the 
Jand is “within the area irrigated or to be irrigated from the 
Irrigation Works, constructed or controlled, or to be con- 
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structed or controlled, by the United States or its duly 
authorized agencies,” and any person may purchase as much 
land as he has under lease. Also, the holder of any lease, 
the date of same being immaterial, may purchase any forty 
acre tract or government subdivision, provided one half of 
same 1s under irrigation. ‘This refers to lands not within tne 
area of the Government Ditch and Irrigation Works. 

Third. Any person who is the holder of a lease exe- 
cuted prior to May 26, 1879, or who is the holder of a renewal 
of such lease, may purchase the land described in said lease, 
but no application to purchase such lands can be received 
after November 1, 1907. 

Fourth. Also, any person other than a lessee who set- 
tled upon, occupied and improved any educational land prior 
to July 1, 1897, or who now occupies said land, not exceeding 
one quarter section, may purchase the same, but no applica- 
tion to purchase such lands can be received after November 
I, 1907. 

No lands may be sold for less than $7.00 per acre or less 
than the appraised value as provided by the board of ed- 
ucational lands and funds. 

Payments for lands shall be, for prairie lands at least 
one-tenth of the purchase price in cash or such other sum 
more than one-tenth as the purchaser may desire; timber 
lands one-half in cash or all cash at the option of the 
purchaser. The unpaid principal is due in twenty years 
and draws 5 per cent interest payable annually on January 
ist of each year in advance. 

In answer to your second question, it is only necessary 
for the lessee to make an application, addressed to the chair- 
man of the board of county commissioners or supervisors, 
describing the land and asking to have the same appraised 
for the purpose of sale. The appraisers should then take 
the oath to the effect that they will support the constitution 
of the United States and the constitution of the State of 
Nebraska, and faithfully and impartially discharge the du- 
ties of appraisers as provided by an act of the legislature 
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approved March 5, 1885, in estimating and appraising care- 
fully the value of the lands described, exclusive of improve- 
ments. Following this, the appraisers should make their 
report and swear to the same. ‘The land department of the 
state no doubt will be glad to furnish blanks to any one de- 
siring the same. 

In answer to your third question, I think it proper under 
the law and the practice for the board of commissioners to 
require a deposit of money sufficient to cover the expenses 
of the appraisal and a review of the same by the board of 
educational lands and funds. 

Very respectfully, 
W. T. Tuompson, Attorney General. 
By Grant G, Martin, Assistant, Attorney General. 
September 5, 1907. 


PRIMARY ELECTION—BALLOTS—OMISSION OF NAME BY PRINTER. 


A candidate who has had five days within which to inspect the primary 
ballot, and who does not discover his name has been omitted 
therefrom by mistake of the printer, until after the day of the 
primary election, has no remedy at law. 


LW. Blackledge, Esq., County Attorney of Webster County, 
Red Cloud, Neb. 


Dear Sir: J have yours of the 6th instant as follows: 


“Mr. S., present county commissioner from district No. 3 in this 
county was a candidate for renomination on the republican ticket and 
his nomination papers were duly filed so as to entitle him to have 
his name appear on the ballot. 


“Mr. H. was also a candidate for the nomination on the repub- 
lican ticket in the same commissioner’s district and his nomination 
papers were duly filed. 


“The names of both were duly posted by the county clerk, and 
the form of ballot prepared and given to the printer in proper form 
containing both names as candidates of that party, but in the print- 
ing of the ballot, by some oversight or otherwise, the name of 
Mr. S. was entirely omitted from the official ballot, the ballots were 
delivered and the mistake not discovered until after the polls were 
open on the primary election day. 


“The questions are: (1) What is the remedy of Mr. S? (2) 
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What tribunal has authority to determine the matter and what kind 
of a judgment or order can be made so that the matter may be properly 
determined between these two opposing candidates for the nomina- 
tion?” 

It does not appear at what time Mr. S. discovered that 
his name was left off the ballot. ‘There is no question but 
that mandamus would lie to compel the printing of his name 
on the ballot. (People v. District Court, 18 Colo. 26; 
Williams v. Lewis, 6 Ida. 184; People v. Hartley, 170 Ul. 
370; Wells v. Munroe, 86 Md. 443.) 

Of course, this remedy would not have been available 
to him if he did not know of the mistake until after the 
“election was over. Section 140 of Elections, Compiled Stat- 
utes of 1907, requires that the official ballot be printed and 
in the hands of the county clerk five days before the election, 
ior inspection by the candidates and the public. Section 
142 provides the procedure for correcting errors in the 
ballot. These provisions are applicable to the primary 
law. Consequently, Mr. 8. had five days before the day of 
the primary election in which to inspect the ballot. If he 
did not inspect it, or if he did and made no objection thereto, 
objections made after the election would be too late. ( State 
v. Norris, 87 Neb.,299; Allen v. Glynn, 17 Colo , 338, 29 Pac. 
670; Baker v. Scott, 4 (da, 596, 43 Pac. 76; Bowers v. Smith, 
111 Mo., 45, 20 S. W. 101; Matter of Hirsh, 36 N.Y. S8., 19; 
Sawin v. Pease, 6 Wyo., 91, 42 Pac.,750.) 

I think a different rule would apply if it could be shown 
that Mr. H. was in any way responsible for leaving the name 
of Mr. S. off the ballot. If such a state of facts could be es- 
tablished it is likely in a contest the court would declare the 
nomination of Mr. H. void. However, if he did not contrib- 
ute to the error he could not be held responsible therefor. 
(Creech v. Davis 51 S. W., 428.) 

Eliminating any element of fraud on the part of oppos- 
ing candidates or officers, and considering the matter solely 
as a mistake or oversight, I do not think that Mr. S. has 
any remedy at this time. ‘There is no doubt but that Mr. S. 
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is entitled to have his name placed upon the official ballot by 
petition for the November election, provided he secures the 
signers therefor and complies with the law in relation 
thereto. : 
Very respectfully, 
W. T. Tuomeson, Aticrney General, 

By Grant G. Martin, Assistant Attorney General. 
September 14, 1907. 


GENERAL ELECTION—CANDIDATE BY PETITION—FILING CERTIFICATE. 


A candidate by petition, who complies with the law in relation thereto, 
is entitled to have his name placed upon the official ballot for 
the general election. The words “by petition” should be printed 
after his name, and if for a state office his certificate should be 
filed prior to the time that the secretary of state is required 
to certify nominations to the county clerks, and if for a county 
office his certificate should be filed prior to the time that the 
county clerk is required to have sample ballots printed and in 
his possession. 


L. O. Pfeitier, Fsq., County Attorney of Deuel County, Chap- 
pell, Neb. 
Drax Sir: I have yours of the 6th instant, wherein you 
submit substantially the following question: 


“Can a candidate’s name be placed upon the ballot for the No- 
vember election as a candidate by petition, and if so when should 
his certificate be filed? 


Any candidate who secures the required number of 
signers and complies with the law is entitled to have his name 


placed upon the official ballot for the general election by pe- 
tition. After his name the words “by petition” should be 
printed and his party designation excluded. The section 
which provides for the time of filing nomination papers made 
in this manner was repealed by the primary law. ‘That 
leaves the time of filing without limitation, except as modified 
by other sections. Section 25 of the primary law requires 
that the names of candidates for state offices should be certi- 
fied to the county clerk not less than fourteen days before 
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the general election. Section 5778, Cobbey’s Annotated 
Statutes of 1903, provides that sample ballots should be 
printed and in possession of the county clerk ten days before 
the date of the election, for public inspection, and the official 
ballots five days before the election. 

I, therefore, conclude that nominations by petition 
which are required to be filed with the secretary of state 
should be filed prior to the time that he is required to certify 
the nominations to the county clerk, and nominations b7 
petition required to be filed with the county clerk should be 
filed prior to the time that he is required to have the sample 
ballots printed and in his possession. 

Very respectfully, 
W. T. THompson, Attorney General. 
By Grant G. Martin, Assistant Attorney General, 
September 14, 1907. 


PETROLEUM PRODUCTS—INSPECTION. 


Kerosene or gasoline purchased outside of the state and brought 
into the state for private consumption must be submitted to 
inspection by the duly constituted state authority. 


Hon. A. B. Allen, State Inspector of Oils, Lincoln, Neb. 


Dear Sir: I am in receipt of your communication of 
September 16, submitting the following question and re- 
questing an opinion thereon: 


“May a person purchase either kerosene or gasoline outside of 
the state, and bring the same into the state strictly for his own use 
(not for sale) without said kerosene or gasoline being liable to our 
inspection laws?” 


Section 19, article 2, chapter 64, Compiled Statutes of 


1907, provides as follows: 


“All products of petroleum known as gasoline, whether manu- 
zgactured in the state or not, shall be inspected as provided in this 
act before being offered for sale for consumption, or for any purpose, 
in the state.” 


The purpose of this act was to protect the public against 
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products of petroleum by requiring a test to be made thereof 
by duly constituted state authority. It is my opinion that a 
person may not purchase either kerosene or gasoline outside 
of the state and bring the same into the state, even for 
his own use or consumption, without the same is sub- 
mitted to inspection and inspected by your department. 
It is in the use or consumption of these products rather 
than the sale or handling for sale, where the greater danger 
to the public lies. Nothing short of an inspection of all 
such oils and products, whether the same be used for con- 
sumption or for sale, would, in my judgment, secure that 
protection which the legislature designed by this act. 
Very respectfully, 
W. T. Tsompson, 
September 16, 1907. Attorney General. 


PRIMARY ELECTION-—FILLING VACANCIES—WRITING IN NAMES—DE- 
FEATED CANDIDATE—NOMINEE BY PETITION. 


The county central committee has no authority to make nominations 
which were not made at the primary. 


Under the primary law nominations cannot be made by voters writ- 
ing in the names of persons who had not complied with the pro- 
visions of the law entitling them to a place on the ballot. 


A candidate defeated at the primary election may become a candidate 
by petition for the same office at the general election. 


M. McLaughlin, Exq., County Attorney of Cuming County, 
West Point, Neb: 
Dear Sir: I have yours of the 14th instant, requesting 


an opinion of this department upon the following questions: 


1. Where no filing or nomination has been made for an office 
at the primary, is that a vacancy authorized to be filled by the county 
central committee? 

2. In this county no filing having been made for the office of 
county clerk, some of the voters wrote in the name of a person for that 
office, is such person the nominee of the party upon the ballot of 
which his name appears? 
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3. When an applicant for a nomination takes an oath to the 
effect that he will abide by the result of the primary and at the 
said primary is defeated for the nomination, is he precluded from 
becoming a candidate for the same office by petition at the general 
election? 


Your first question calls for a construction of sectiou 
118a, chapter 26, Compiled Statutes, which is as follows: 


“Vacancies occurring upon any party ticket after the holding of 
any primary shall be filled by a majority vote of the party committee 
of the city, district, county or state, as the case may be, and a certifi- 
cate of such nomination shall be filed as required by section 5776 of 
Cobbey’s Annotated Statutes, 1903.” 


The word “occurring” evidently means “happening” 
or “taking place” after the primary. If so, this section 
cannot be construed to authorize the party committees to 
make nominations which were not made at the primary. I 
take it that under this section party committees are em- 
powered to fill vacancies occasioned by the death, removal 
or resignation of persons nominated at the primary. Partv 
organizations cannot refuse or neglect to see that candidates 
for the various offices are presented at the primary and then 
take advantage of such refusal or neglect by making such 
nominations through the instrumentality of a committee. 
To so hold would enable those in control of party machinery 
to prevent or discourage nominations by the primary and 
bring them about by the party committee. Such practice 
would eventually undermine the whole primary system. 

As to the second question, this department held some 
time ago that the primary law did not contemplate that nom- 
inations could be made by voters writing in the names of 
persons who had not complied with the provisions of the 
law entitling them to a place upon the ballot. The right to 
participate in the primary is based upon the party affiliations 
of the voter. The provisions of the law making such right 
dependent upon the party affiliations of the elector, is 4 
legitimate exercise of legislative power. (State v. Dremel 
105 N. W. (Neb.) 174) 

It is said that our primary law was modeled after the 
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® 
Minnesota primary law. The supreme court of that state 
has passed upon the question as to whether blank spaces 
should be left on the primary ballots so as to permit of writ- 
ing in the names of persons not printed thereon, 

“The primary’ election law, in so far as it does not require 
blank spaces to be left in the primary ballots for electors to write the 
names of their candidates, is constitutional. It is evident that it was 
not the intention to incorporate into the primary law that part of 
sec. 25 of the general election law having reference to blank spaces, 
for the reason that such provision is inconsistent with the main pur- 
pose of the primary act. The primary election law simply adopts a 
general method by which all parties and organizations shall, in the 
interests of public order, upon a certain day, within certain regula- 
tions, meet and select their various nominees to go upon the ballot for 
the primary election.” (State v. Johnson, 91 N. W. (Minn.) 604, 
840.) 

As to your third question, I do not think that one who 
has filed and submitted his name to the voters at the primary 
and is defeated for a nomination is thereby precluded from 
having his name placed upon the general election ballot for 
the same office, by petition. The right to nominate by pe- 
tition seems to be conferred upon the electors signing the 
petition and is not dependent upon any required action of 
the candidate. In the absence of an express prohibition I 
think a candidate defeated at the primary can be made a 
nominee for the same office by petition. 

Very respectfully, 
W. T. Tuompson, Attorney General. 
By Grant G. Martin, Assistant Attorney General. 
September 18, 1907. 


HIGHWAYS—ESTABLISHMENT. 


A highway may be established so as to run in part on a road already 
existing. 


L. H. Cheney, Exq., County Attorney of Frontier County, 
Stockville, Neb. 


Dear Sir: I have your favor, asking for an opinion as 
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to whether there is any legal objection to establishing a 
highway in part running upon a road already existing. Yon 
state that a petition has been filed for a road some fifteen 
miles long, opening up a distinct section of the country, the 
road running two and a half miles, then following a highway 
already established for about one hundred eighty-five rods 
and then branching off from same and continuing for a dis- 
tance of nearly twelve miles. 

The statute authorizing the establishment, vacation or 
alteration of roads provides: 

“Any person desiring the establishment, vacation or alteration of 
a public road shall file in the clerk’s office of the proper county a 


petition signed by at least ten electors residing within five miles 
of the road proposed to be established or vacated, in substance as 


follows: To the board of ——————— county. The undersigned ask 
that a public road, commencing at —-———————— and running thence 
and terminating at ——————— be established, vacated or 


altered as the case may be.’”’ (Compiled Statutes ch. 78, sec. 4.) 


According to this section a public road may be estab- 
lished, vacated or altered. In my judgment, it provides 
sufficient authority for the establishment of such a road as 
described in your letter. A highway may “be established 
so as to run in part on a road already existing.” (15 Am. 
& Enc. Ency. Law, 2 ed, 357.) Under this rule, I think, the 
statute quoted is sufficient to warrant the establishment of 
a road in part on one already established. 

Very respectfully, 
W. T. Tuompson, Attorney General. 
October 1, 1907 By W. B. Ross, Deputy. 


BRANDS—DUPLICATION. 


Duplicate registered stock brands are null and void. 
Hon. George C. Junkin, Secretary of State, Lincotn, Neb. 


Dear Sir: I am in receipt of your communication of 
October 3, wherein you state you find in reregistering stock 
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brands in your department that.a great many brands are 
exact duplicates, both as to the style of the brand and the 
location upon the animal. You submit the question, and 
ask an opinion thereon, whether it is your duty to recognize 
these and issue a certificate of reregistration to both parties 
using the same or whether it is your duty to cancel the last 
brand registered. 

You are advised it is my opinion that there is, and was, 
no authority in law for allowing two persons to have regis- 
tered brands which are similar and to be used on the same 
position of the animal to be branded. Any such registered 
brand, after the first, would be without authority of law. 
therefore, null and void. Where you know a brand to be a 
duplicate of one previously issued, and a person holding such 
duplicate applies for reregistration the same, in my judg- 
ment, should be refused. 

Very respectfully, W. T. THompson, 

October 4, 1907. Attorney General. 


CouNTY BOARD—REDISTRICTING COUNTY. 


The county board may redistrict the county for road purposes at any 
time. 


John W. Graham, Exq. County Attorney of Dodge County, Fre- 
mont, Neb. 


Dear Str: I have yours of the 28th ultimo, relating 
to the redistricting of the county for road purposes. 

Chapter 108, Session Laws of 1907, makes no provision 
as to when the county board should perform this duty. If 
the county board redistricts at the present time, this action 
produces vacancies in the offices of overseers, which will 
necessarily have to be filled by appointment for the re- 
mainder of the term. For that reason it would be most prac- 
ticable for the county board to redistrict the county to take 
effect in January next, and in the meantime road overseers 
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could be nominated and elected accordingly. 

While the law gives the county board the right to make 
the districts consist of two congressional townships, I think 
that in counties under township organization such road dis- 
tricts ought not to include more than one township. How- 
ever, where the organized townships under township organ- 
ization are irregular and do not correspond to the congres- 
sional township, I can see more or less difficulty in complying 
with this chapter. I think you are right in holding that the 
board should proceed to redistrict the county for road pur- 
poses under this new law. 

Very respectfully, 
W. T. Tuompson, Attorney General. 
By Grant G. Marrix. Assistant Attorney General. 
October 5, 1907 . 


ELECTION—-BALLOTS—PARTY DESIGNATION—STRAIGHT PARTY 
VOTES. 


A candidate by petition cannot be properly designated on the official 
ballot as a party candidate, and straight party votes should not 
be counted for such candidate. 


J. P. Baldwin, Esq., County Attorney of Thayer County, 
Hebron, Neb. 


Dear Sim: I have the honor to acknowledge the re- 
ceipt of your letter of October 10, stating that Williain 
Gruber is a democrat and a candidate as such, by petition, for 
county commissioner. You submit the following questions 
and request an opinion thereon: 

“William Gruber being the democratic candidate by petition, is 
he entitled to have straight democratic votes, marked only straight 


democrats by the one cross at the head of the ticket, counted for 
him?” 


“Should the ballot show him as a democratic candidate for said 
10 


130 REPORT OF THE ATTORNEY GENERAL. 


office by petition, or should he simply appear on said ballot ‘by peti- 
tion?’ ” 


This department has held that a candidate by petition 
cannot be properly designated on the official ballot as a party 
candidate. Hence, Mr. Gruber, if nominated by petition, 
cannot be considered as a democratic candidate within the 
meaning of the election law, there being no authority for 
any party designation being used in connection with his name 
on the official ballot. 

Section 117c, chapter 26, Compiled Statutes of 1907, 
provides that candidates nominated by petition should bz 
termed “candidates by petition” and upon the ballot on 
which their names are designated shall be printed after such 
names the words “by petition.” This seems to make it clear 
that the only designation used in connection with a candi- 
date’s name is the one mentioned in the statute, viz., “by 
petition.” 

It is my opinion that a straight democratic party vote 
should not be counted for such candidate. 

Very respectfully, W. T. Tuompson. 

October 11, 1907. Attorney General. 


JAILER’S SERVICE—COMPENSATION. 


Compensation for the services of a jailer should not be deducted from 
the sheriff's salary of $1,200, but should be paid by the county. 

P. E. Reeder, Esq.. County Attorney of Red Willow County, 
Me Cook, Neb. 


Dear Sm: I have your favor, stating that the county 
board of Red Willow county allowed the sheriff a fixed 
salary of $1,200 a year and also made provision for a regular 
deputy at a salary of $300 a year. You state also that, in 
addition to the services of the sheriff and the regular deputy, 
it has been necessary to employ a jailer, who has filed a claim 
against the county for his services at the rate of $1.50 a day. 
On these facts you inquire whether the jailer’s fees should 
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be paid by the county or by the sheriff out of his annual 
salary of $1,200. 

‘The statute on the subject of jails makes provision for 
a jailer in addition to the sheriff and other deputies. (Com- 
piled Statutes, ch. 46, sec. 13.) For this service of the jailer, 
the sheriff is allowed to charge $1.50 a day. (Compiled Stat- 
utes, ch. 28, sec. 5.) When the services of an extra jailer 
are required and rendered, the evident purpose of the stat- 
ute is to require the county to pay for the same. 

While the statute regulating compensation of county 
officers (Compiled Statutes, ch. 28, sec. 42) contains a pro- 
viso to the effect that the county board shall in all cases 
“prescribe the number of, the compensation and the time of 
employment of all deputies, clerks or assistants.” I do not 
think the legislature intended thereby to amend the other 
statutes making provision for an extra jailer and providing 
for his compensation. 


According to my understanding of the statutes and the 
facts stated in your letter, the county ought to pay for the 
necessary seryices of the jailer at the rate of $1.50 a day, 
and this compensation should not be deducted from the 
sheriff's salary of $1,200 a year. 

Very respectfully, 
W, T. Tuomrson, Attorney General. 
October 15, 1907. By W. B. Ros, Deputy. 


TELEPHONE COMPANIES—RATES—DISCRIMINATION. 


It is unlawful for a telephone company to give reduced rates dependent 
upon the quantity of service contracted to be furnished. 


Nebraska State Railway Commission, Lincoln, Neb. 


GentirMEN: I have the honor to acknowledge receipt 
of your communication of recent date, wherein you say that 
it has been the practice of the Nebraska ‘Telephone Company, 
and other telephone companies within the state and generally 
throughout the United States, to sell coupons for long dis- 
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tance service giving the purchaser One Hundred and ‘T'wen- 
ty Dollars ($120) or more in coupons for One Hundred 
Dollars ($100) in money. You submit the following ques- 
tion and request an opinion thereon: 

“Ts it an unjust discrimination and unlawful for a telephone 
company doing business in the state of Nebraska to sell coupons for 
long distance service, good for $120 in payment for such service at the 
regular rates, accepting from the purchaser in payment for such 
coupons $100, a less sum than the amount for which the coupons are 
good in payment of service?’’ 


Section 14, railway commission bill, among other things, 
provides as follows: 

“Tf any railway company or common carrier subject to the pro- 
visions of this act, directly or indirectly, through or by its agents, 
officers or employees, by any special rate, rebate, drawback, or other 
device, shall charge, demand, collect, or receive from any person, 
firm, or corporation, a greater or less compensation for any service 
rendered, or to be rendered by it than it charges, demands, collects, 
or receives from any other person, firm or corporation for doing 2 
like and contemporaneous service, the same shall constitue an unjust 
discrimination, which is hereby forbidden and declared to be un- 
lawful.’’ (Compiled Statutes, ch. 72, art. 8, sec. 14.), 


I may suggest at the outset that this law only affects 
matters or messages which are ¢ztra-state. It has nothing 
to do with interstate messages. Hence, what is hereinafter 
stated is to be understood as relating only to the sale of 
coupons or the cost of service for intra- state messages. 

There is a custom in vogue in almost all commercial 
transactions to sell a large amount of a given commodity 
at a less price per pound, yard, or ton than a smaller quan- 
tity of the same commodity. This custom is held to be 
legitimate and one upon which merchants act in the case 
of whosesale and retail transactions. Its legality is based 
upon the proposition that the rights involved in such trans- 
actions are exclusively private rights. Neither the buyer 
nor the seller in such transactions is performing a public 
service. ‘The legal status of a telephone company is differ- 
ent. A telephone company is a common carrier. It per- 
forms public service. (Webster Telephone Case, 17 Neb, 
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126; Western Union Telegraph Co. v. Call Publishing Co., 
44 Neb., 326.) In this light its rights and obligations must 
be considered. By reason of the public use to which it de- 
votes its property there springs the duty of impartial ser- 
vice, reasonableness and uniformity of rates or charges which 
may be exacted from its patrons. Rates may not be made 
dependent upon arbitrary rules or tests. In Webster Tele- 
phone Case, supra, the court said: 

“When a corporation or person assumes and undertakes to sup- 
ply a public demand, made necessary by the demands of the commerce 


of the country, such as a public telephone, such demand must be 
supplied to all alike without discrimination.” 


In the case of Western Union Telegraph Co. v. Call 
Publishing Co., supra, the supreme court of this state said. 


“Tt is now the settled law that a telegraph company is a public 
carrier of intelligence, with rights and duties analogous to those of 
a public carrier of goods and passengers. The law regulating the 
duties of railroads and other carriers is, therefore, largely applicable 
to telegraph companies.” 


In Hays & Co.v. The Pennsylvania Co., 12 Fed., 300, 
it was held: 


“Discrimination in the rates of freight charged by a railroad com- 
pany to shippers, based solely on the amount of freight shipped, without 
reference to any conditions tending to decrease the cost of trans- 
portation, are discriminations in favor of capital, are contrary to 
sound public policy, violative of that equality of rights guaranteed to 
every citizen, and a wrong to the disfavored party, for which he is en- 
titled to recover from the railroad company the amount of freight 
paid by him in excess of the rates accorded by it to his most favored 
competitor, with interest on such sum.” 


The holding in this case was approved by the supreme 
court of Nebraska in Western Union Telegraph Co. v. Call 
Publishing Co., 44 Neb., 326. 

This same principle was adhered to in the case of Prov- 
idence Coal Co. v, Providence & Worcester R. Co.; 1 Inter- 
state Commerce Commission Rep., 107, wherein the Com- 
mission held: 
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“A railroad company cannot support a discount based on quantity 
of freight received by any one shipper, on the principles which are ap- 
plied among merchants, whereby they give better prices in wholesale 
than in retail dealings. The cases.are not analogous, since the 
naming of the quantity of freight that shall be compared to whole- 
sale purchases must necessarily be altogether arbitrary, and the duty 
of impartial service which the company owes to the public will preclude 
special discriminations being determined by arbitrary tests.” 


See also Aingsley v. Buffalo N.Y.& P.R.Co.37 Fed.,181. 


Under this practice of the telephone company it is 
doubtless true that coupons good for One Hundred and 
Twenty ($120) Dollars of service at regular toll rates are 
furnished by the company to any one, without distinction, 
paying One Hundred ($100) Dollars. The fact, however, 
that before this discount or these more favorable rates can 
be obtained a sum not less than One Hundred ($100) Dollars 
has to be paid, would practically place such discount or spec- 
ial rate beyond the reach of a large per cent of the patrons 
of the company. Under this practice one paying Ninety- 
nine Dollars Ninety cents ($99.90) would be unable to ob- 
tain this discount, or any discount, or any more favorabie 
rate, while another on paying but ten cents more would be 
able to secure a discount of sixteen and two-thirds per cent, 
or arate that much more favorable. The mere statement of 
the proposition is sufficient to show that Such a practice is 
arbitrary, unreasonable and against sound public policy. It 
savors of a special privilege to the larger against the smaller 
patron of the company, one of the potential evils aimed at by 
the law. The payment of One Hundred ($100) Dollars in ad- 
vance cannot, in my judgment, be urged in justification of 
this reduction of sixteen and two-thirds per cent in regular 
toll rates. If advanced payment to a quasi-public corpo- 
ration could, under any circumstances be urged as a reason 
for this reduction, a proposition which is not conceded, I do 
not think it would be a reasonable justification here, be- 
cause the discount granted is disproportionate to the pre- 
vailing rate of interest or charge for the use or forbearance 
of money. : 
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With reference to telegraph companies, chapter 89a, 
Compiled Statutes of 1907, makes an exception as to news- 
papers and specifically provides that dispatches for publica- 
tion in newspapers may be forwarded and delivered at re- 
duced rates. I find no authority in the statutes making such 
an exception as to telephone companies. 

I am, therefore, of the opinion that a reduced rate can- 
not be made to depend upon the quantity of service con- 
tracted to be furnished, as in this case, without violating 
section 14 of the railway commission law, and the practice 
named should be discontinued. 

Very respectfully, W. T. THomrson, 

November 23, 1907. Attorney General. 


CouNTy DEPOSITORIES—AMOUNT OF DEPOSITS. 


The county treasurer is authorized to deposit with a depository bank 
the full amount named in the depository bond. 


C. L. Gutterson, Esq. County Attorney of Custer County, 
Broken Bow, Neb. 


Dear Sr: I have the honor to acknowledge receipt of 
your letter of November 27, relative to construction of sec- 
tion 20, article 3, chapter 18, Compiled Statutes of 1907. 
‘The proposition you submit is substantially as follows: 

Is the county treasurer authorized to deposit with a depository 


bank the full amount named in the depository bond or may he deposit. 
only fifty per cent of the penalty expressed therein? 


The statute, as it existed prior to April 5, 1907, expressly 
declared that the treasurer shall not have on deposit in any 
bank at any time more than one-half the amount of said 
bond. The legislature amended said section at the last 
session by Senate File 410. The amendatory act was passed 
with an emergency clause and took effect upon its approval, 
April 5, 1907. The amendment entirely omitted the limita- 
tion above mentioned. ‘Therefore, I think it is fair to assume 
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that the legislature intended-thereby to allow deposits to be 
made to the full amount of the bond. 

I may add, however, I do not think this act could in any 
manner affect bonds that have been given and approved 
prior to the taking effect of this act, or the liabilities of the 
parties thereunder. With reference, however, to bonds 
given subsequent to the taking effect of this act, it is my 
opinion the county treasurer is authorized to deposit the full 
amount expressed in the bond. 

Very respectfully, W. T. Tuomrson, 
November 27, 1907. Attorney General. 


COUNTY ROAD—JURISDICITON OF BOARD—DAMAGES. 


The county board is given jurisdiction to open a section line road by 
notice published in a newspaper. 


A landowner, whose property has been taken for right of way pur- 
poses, may recover compensation within a reasonable time after 
actual notice of the actual appropriation of the property. 


A: V. Thomas, /xq., County Attorney of Butler County, David 
City, Neb. 


Dear Sir: I am in receipt of your letter of recent date, 
submitting the following. propositions and requesting an 
opinion thereon: 

1. In a county under township organization is the county liable 


for damages caused by the county board of supervisors opening up 
a road, and if so out of what fund should it be paid?” 


Under the law as it existed prior to 1901 the supreme 
court of the state in the case of Ackerman v. Thummel, 40 
Neb., 95, wherein that question arose in a county under 
township organization, held as follows: 

“The damages to owners of land assessed in establishing public 
roads, whether the county is under township government or the com- 
missioner system, cannot lawfully be paid from the general fund of 


the county, but should be paid out of the road fund belonging to the 
road. district in which the land taken for the highway is situated.”’ 
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A similar question arose in a county under the com- 
missioner system in the case of Palmer v. Vance, 44 Neb., 
348, wherein the supreme court adhered to the ruling in the 
case of Ackerman v. Thummel, in the following language: 


“The damages sustained by the landowner by reason of the 
location of a public highway cannot be paid out of the county road 
fund, but must be paid out of moneys in the road fund of the road 
district in which the land taken for the highway is situated. Acker- 
man v. Thumme 40 Neb., 95, followed.” 


In 1901 the legislature enacted House Roll 14, now sec- 
tion 38a, chapter 78, Compiled Statutes for 1907, which pro- 
vides as follows: 


2307) damages caused by the laying out, altering, opening or 
discontinuing anw county road, may be paid by warrant on the 
general fund of the county in which such road is located, except as 
otherwise provided in section 4546 (sec. 39), chapter 78,Compiled Stat- 
utes for 1897.” 


This would have made the question reasonably certain 
that the county board might pay cost of right of way had 
the legislature not amended section 91, chapter 78, at the 
same session, which manifests an intent that damages for 
right of way in counties under township organization should 
be paid under the direction of the town board and from 
town funds. 

This amendment to section 91 leads me to the conclu- 
sion that section 38a, in so far as counties under township or- 
ganization are concerned, does not nullify the rule announced 
by the supreme court in Palmer v. Vance, 44 Neb., 348. ! 
would feel certain that it did not change the rule if it were 
not for the fact that section 38a was an act of the legislature 
subsequent to the act passed and approved at the same 
session which amended section 91, chapter 78, House Rol 
14 having been approved March 20 while House Roll 36 
was approved March It. 

But since repeals by implication are not favored, I am 
not disposed to hold that the subsequent act, now consti- 
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tuting section 38a, repealed by implication or modified the 
amendment made to section 91 at the same session of the 
legislature. It is my opinion that in counties under town- 
ship organization there is no imperative obligation upon the 
county to pay the damages for right of way, and if there 
is any right in the county to pay them, it is discretionary 
with the county board to pay them from the general fund. 
“2. Is section 38a, Compiled Statutes of Nebraska for 1907, 
applicable to counties under township organization, and if so is it man- 


datory or discretionary with the board of supervisors to pay such 
damages out of the general fund?” 


This is answered by what I have said relative to your 
first question. 

“3. Would the county board of supervisors have jurisdiction to 
open a section line road when notice was not served upon the owners 
or occupiers of the land lying in the proposed highway, such notice 
having been published four weeks in a newspaper published in the 
county and several (though not all) of the owners having filed claims 
for damages?” 


In answer to this question I respectfully refer you to 
the case of Pawnee County v. Storm 34 Neb., 736, which 
seems a complete answer. In this case the supreme court 
said: 

“Notice in a newspaper is constructive only, and while it is suffi- 
cient to give the county board jurisdiction, it cannot deprive the land- 
owner whose property has been taken, and who had no actual notice 
of the proceedings to locate the road until after the time advertised 
for filing claims for damages had expired, from recovering compen- 
sation within a reasonable time after he has such actual notice of the 
actual appropriation of the property.” 

Very respectiully, W. T. THompson, 
November 27, 1907. Attorney General. 


COUNTY TREASURER—REDEMPTION CERTIFICATE—FEE. 


The county treasurer may charge a non-resident of the state the stat- 
utory fee of $1,who applies by letter for a redemption certificate, 
where his land has been sold for taxes. 
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H. W. Powell, Esq., County Attorney of Hitchcock County, 
Trenton, Neb. 


Dear Sir: J am in receipt of your letter of recent date, 
submitting the following proposition and requesting an opin- 
ion thereon: 


Can the county treasurer charge a non-resident of the state the 
statutory fee of $1, who applies by letter for a redemption certificate 
where his land has been sold for taxes? 


The statutory authority for the county treasurer to 
charge a fee of $1, where he sends a tax receipt outside of the 
state, is as follows: 

“In all cases where persons outside of the state, apply to the 
treasurer by letter to pay taxes, the treasurer is authorized to charge 


a fee of One Dollar ($1.00) for each tax receipt by him sent to such 
person.’”’ (Compiled Statutes of 1907, ch. 28, sec. 20.) 


The treasurer is not entitled to the fee except under the 
particular circumstances mentioned in the act. 

By section 212, chapter 77, Compiled Statutes of 1907, 
relative to redemption of lands from tax sales, among other 
things, it is provided: 

“The treasurer shall enter a memorandum of such redemption in 
the sales book, and give a receipt therefor to the person redeeming the 
same, for which he may charge a fee of twenty-five cents, and shall hold 
the redemption money subject to the order of the purchaser, his 


assignee, agent or attorney.”’ (Compiled Statutes of 1907, ch. 77, 
art. 1, sec. 212.) 


It will thus be seen that where redemption from tax 
sale is made by a landowner, it is necessary that a receipt be 
given by the treasurer. There is no doubt that such a re- 
ceipt is a tax receipt within the meaning of section 20, supra, 
and if applied for by letter by a person outside of the state I 
see no reason why the fee of $1 may not be exacted, and Iam 
disposed to so hold. 

Very respectfully, 
W. T. THomrson, 
November 29, 1907. Attorney General. 
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SHERIFF—DISTRESS WARRANTS—COUNTY DEPOSITORIES—AMOUNT 
OF DEposrrs. 


The sheriff cannot be compelled to discharge the duty of serving 
distress warrants for the collection of delinquent personal 
taxes. 


The county treasurer is authorized to deposit with a depository bank 
the full amount named in the depository bond. 

W. H. Miller, Exsq., County Attorney of Franklin County, 
Bloomington, Neb. 


Dear Sir: I have your letter of recent date, submitting 
the following questions and requesting an opinion thereon: 


1. Can the county treasurer compel the sheriff to accept and serve 
distress warrants for the collection of delinquent taxes? 


The collection of delinquent taxes, or the service of 
distress warrants therefor, are not duties enjoined upon the 
sheriff. ‘The duty of serving distress warrants, by section 
155, chapter 77, Compiled Statutes of 1907, is a duty specifi- 
cally enjoined upon the treasurer or his deputy. Section 
155, revenue law, is as follows: 


“All distress warrants shall be served by the treasurer, or his 
deputy, or by a special deputy appointed for that purpose. They shall 
be returned within sixty days from the date of issue, with an endorse- 
ment thereon showing that the taxes therein described have been coi- 
lected or that, upon diligent search, no property could be found 
whereof to collect the same. For making a false return the officer 
shall be liable for double the amount of taxes, with interest and costs, 
to be recovered in the name of the county.” 


It is my opinion that the sheriff cannot be compelled to 
discharge the duty of serving distress warrants for the col- 
lection of delinquent personal taxes. 

2. May a county treasurer deposit in a duly authorized depository 
bank, public funds to the full amount of the bond given by such de- 
pository bank? 

You are advised this department has held that the 
county treasurer is authorized to deposit in such banks funds 
to an amount not exceeding the penalty mentioned in such 
bond, provided, of course, that the same does not exceed 
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fifty per cent of the paid up capital stock of the depository 
bank. I enclose you herewith copy of said opinion. 
Very respectfully, 
W, T. THompson, 
November 30, 1907. Attorney General. 


COUNTY SUPERINTENDENT—ELIGIBILITY—QUALIFICATION OF PRESENT 
INCUMBENT. 


A person who does not hold a first grade county certificate issued in 
this state and in force at the time of his election is ineligible to 
be elected to, or hold the office of, county superintendent. 


The county clerk has no authority to issue a certificate of election to, 
or the county commissioners to approve the bond of, a person 
elected to the office of county superintendent who was ineligible 
at the time of his election. 


Where the county superintendent elect fails to qualify, the present 
incumbent must qualify anew within ten days from the time at 
which his successor should have qualified if he wishes to retain his 
Office. 


Hon. J. L. Me Brien, State Superintendent of Public Instruction, 
Lincoln, Neb. 


Dear Sir: I have the honor to acknowledge receipt of 
your letter, submitting the following propositions and re- 
questing an opinion thereon: 

1. Is a person eligible to the office of county superintendent of 


public instruction who does not hold a first grade county certificate at 
the time of his election? 


In the case of State v. Moores, 52 Neb. 770, 58 Neb. 
285, the supreme court held: 

“The word ‘eligible’ relates to the capacity to be elected or 
chosen to office as well as hold office.” 

Section 1, subdivision 7, chapter 79, Compiled Statutes 
of 1907, among other things, provides as follows: 


“No person shall be eligible to the office of county superintendent 
who does not hold at least a first grade county certificate issued in this 
state and in force at the time of his election.” 
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It is my opinion on this question, therefore, that if the 
candidate for county superintendent of public instruction did 
not hold a first grade county certificate issued in this state 
and in force at the time of his election, he is ineligible to be 
elected to, or hold the office of, county superintendent. The 
securing of a first grade certificate between the date of his 
election and the date of qualification would not render him 
eligible to hold the office. 


2. Can the county clerk issue a certificate of election to, or the 
county commissioners approve the bond of, a person elected to the 
office of county superintendent of public instruction who was ineligible 
at the time of his election? 


The county clerk has no authority to pass upon the 
eligibility of candidates. Section 48, chapter 26, Compiled 
Statutes of 1907, provides as follows: 

“The county clerk shall make out a certificate of election to each 
of the persons having the highest number of votes for the several 
county, precinct and township officers, and members of the legis- 
lature from the county alone.” 

Neither has the county board any authority to pass 
upon the eligibility of persons to be elected to or to hold 
office in this class of cases. Section 7, chapter 10, Compiled 
Statutes of 1907, provides as follows: 

“The official bonds of all county, precinct and township officers 
shall be approved by the county board.” 

3. Will a writ of ouster, brought by an unqualified person, oper- 


ate against the present incumbent of the office of county super- 
intendent? 


‘The answer to this is practically covered by the answer 
to the first question. Of course, the person elected would 
have the right to bring an action to test his eligibility or 
right to hold the office by proper legal proceedings. 

4. If the county superintendent elect fails to qualify will the 
present incumbent hold the office until his successor is elected and 
qualifed? 

If the present incumbent desires to retain his office it will 
be necessary that he file his bond and qualify as provided by 
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law for hold-over officers. In State ». Cosgrove. 34 Neb., 
386, the court held as follows: 


“Where the incumbent of an office holds over by reason of the 
non-election or non-appointment of a successor, or of the neglect or 
refusal of his successor to qualify, he must qualify anew within ten 
days from the time at which his successor should have qualified.” 


See also State v. Boyd, 31 Neb., 682. 


The present incumbent will hold without further bond 
or qualification to within ten days from the time at which his 
successor should have qualified. If he desires to hold over 
it is necessary that he give his bond and qualify anew. 

Very respectfully, W. T. Tompson, 

December 6, 1907. Attorney General 


Roap DistTRicTs-——DEBTS—LIQUIDATION. 


The law providing for the payment of all outstanding road district 
warrants applies to the indebtedness of road districts contract- 
ed before the approval of the act, and does not authorize the levy 
of a tax to pay an indebtedness afterward incurred. 


J. C. Moore, Esq., County Attorney of Johnson County, Tecum- 
seh, Neb. 


Dear Sir: [I have your favor, requesting a construc- 
tion of section 104, chapter 78, Compiled Statutes of 1907. 

The purpose of this act was to authorize a special tax 
to pay the outstanding indebtedness of road districts. The 
section cited is part of an independent act passed in 1905, 
being chapter 127, Session Laws of 1905. While this is an 
independent act, it is virtually a reenactment of an older 
statute. Section 1 of the act of 1905 is as follows: 


“That in order to provide for the payment of all outstanding 
road district warrants and to liquidate indebtedness against road 
districts, the county board of any county where such indebtedness 
exists against any road district be and the same are hereby authorized 
and empowered in addition to the taxes levied for ordinary road pur- 
poses to levy a special tax not exceeding five mills on the dollar of the 
valuation of any such road district, or so much thereof as may be neces- 


144 REPORT OF THE ATTORNEY GENERAL. 


sary to pay all outstanding indebtedness of the character hereinbefore 
mentioned. Said levy to be made by the county board at the regular 
annual meeting while assembled for the purpose of levying other 
taxes as provided by law. Said tax to be collected by the county 
treasurer in the same manner as other county taxes are collected, and 
all warrants to be paid by the county treasurer in the order in which 
they appear upon his warrant register.” 


In this connection your inquiries are as follows: 


“1. Should there be an indebtedness created this year against a cer- 
tain road district, could the authorities, under this provision, levy a 
special tax not exceeding five mills on the valuation of the property in 
that district for the payment of outstanding warrants against the 
district?” 

“2. What effect, if any, does this section as it now appears have 
upon the decision of Dixon Connty v. Chicago, St. P. M. & O. R. Co., 
1 Herdman (Neb.), 240?” 


The method of paying the road district indebtedness 
under this statute appears to be free from ambiguity, and 
the only question is whether it applies to an indebtedness 
created after the statute was enacted. I think the rule an- 
nounced by the supreme court, in construing a similar act 
in force in 1901, in Diwon County v. Chicago, St. P.M. & O. 
R&R, Co., 1 Herdman (Neb.) 240, applies to the statute above 
quoted. In the case cited the court held that the law applies 
to the indebtedness of road districts contracted before the 
approval of the act, and does not authorize the levy of a tax 
to pay an indebtedness afterward incurred. The present 
statute was not changed so as to avoid the application of 
the rule thus stated by the supreme court. 

In my opinion, therefore, an indebtedness incurred after 
the act of 1905 went into effect cannot be paid by means of 
a special tax levied in the manner stated in the statute already 
quoted. The apparent purpose of the legislature in re- 
enacting the statute was to make it applicable to debts in- 
curred previous to its enactment but subsequent to the enact- 


ment of the former statute on the same subject. 
Very respectfully, 
W. T. Tuompson, Attorney General. 
December 10, 1907. By W. B. Rosz, Deputy. 
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SCHOOL DistRICT BONDS— NOTICE OF ELECTION —COMPUTATION OF 
TIME. 


In computing time of notice of an election to vote school district 
bonds the first day of publication should be excluded and the 
last day should expire before the notice is complete. 


David G. Hines, Esq., County Attorney of Dundy County, 
Benkelman, Neb. 


Dear Sir: I have your letter of recent date, stating that 
school district 74 of your county voted school bonds and that 
the first notice of such election was published on October 
29 and the day of election was November 18. You submit 
the question as to whether or not proper notice had been 
given for this election. 

Section 24, subdivision 14, chapter 79, Compiled Stat- 
utes of 1907, specifically provides that notice shall be given 
for at least twenty days. ‘This necessarily means that the 
notice must be for at least twenty days before the day of 
election. 

This department held, at page 225 of the Report of the 
Attorney General for 1905-1906, as follows: 

“Where something is required by law to be done as a condition 
precedent to authorize the performance of a certain other act or the 
enjoyment of a certain privilege and a time is fixed in days for the 
performance of such condition, the rule appears to be firmly estab- 
lished in this state that in the computation of time in the fulfillment 
of such condition the first day shall be excluded and the last day 


shall have fully expired before that authority or privilege accrues. 
(Wyant v. Tuthill, 17 Neb., 495; Miller v. Lefevre, 10 Neb., 77.)” 


It is my opinion that the above rule is applicable to the 
proposition you submit. Applying this rule it is clear to 
my mind that the notice was not sufficient to authorize the 
voting of bonds in your case, as shown by your letter. 

Very respectfully, 
W. T. Taompson, 


December 13, 1907. Attorney General. 
u 
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CounTy FUNDS—DEPOSITORIES—T REASURER—LIABILITY. 


A county treasurer has no authorit? to deposit county funds in a bank 
in such a manner that it could not ve ascertained upon inspection 
of the bank records that the same are county funds. 


Deposit of county funds by the treasurer in a bank, not a duly quali- 
fied depository bank, is unlawful, and the county treasurer is liable: 
for the principal and the legal rate of interest thereon. 


A bank, not a depository bank, receiving county funds for deposit, 
knowing the character of the funds, becomes a trustee ea maleficio 
and is answerable accordingly. 


A county treasurer depositing county funds in a bank, not a depository 
bank, is guilty of misconduct in office, and is subject to removal 
without regard to any infraction of the Criminal Code. 


The ccunty board has jurisdiction to remove a county treasurer from 
office, whenever shown to.be guilty of misconduct in office, and 
appoint a suitable person to perform the duties of treasurer until 
his successor is elected and qualified. 


‘Where a county treasurer deposits county funds in a bank, not a de- 
pository bank, and such fact comes to the knowledge of the state 
examiner of county treasurers, it is his duty to report the same 
to the auditor of public accounts and the county board. 


Hon: L. G, Brian, State Treasurer, Lincoln, Neb. 


Dear Sir: I have your communication submitting the 
following propositions and requesting an opinion thereon: 

1. Is a county treasurer permitted by law to deposit funds ia 
banks in the individual name of the county treasurer in such a manner 


that the books of the bank fail to show any county funds to be coy- 
ered by such deposit? 


Section 18, article 3, chapter 18, Compiled Statutes of 
1907, and sections following, provide the manner in which 
county funds may be deposited by county treasurers in de- 


pository banks. Before a county treasurer is authorized to 
deposit public funds of the county in any bank it is necessary 


that compliance be made with the provisions of sections 18, 
19 and 20, article 3, chapter 18, Compiled Statutes of 1907. 
They should be deposited in such manner that it could be as- 
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certained upon inspection of the records that the same are 
funds of the county. No specific form of the account is 
provided for in the statute. 

Section 18, depository law, contains an express prohibi- 
tion against the deposit of any county funds in bank except 
where a bank or banks have been selected by the county 
board for that purpose and a depository bond or bonds have 
been given by the bank and approved by the board. The 
county treasurer has no right or authority to mingle the pub- 
lic funds of the county with his own private funds in an ac- 
count in any bank. 


2. Where a county treasurer so deposits county funds in a 
bank in the individual name of the treasurer and such bank is not 
a county depository and the bank pays no interest on such deposits to 
the county or to the treasurer, is the treasurer liable to the county 
for interest? 


As hereinbefore stated, the county treasurer has no au- 
thority in law to deposit any county funds in a bank unless 
such bank has been duly selected, given bond, and the bond 
has been approved by the county board. Deposit of county 
funds by the treasurer in a bank not a duly qualified deposi- 
tory bank is unlawful, and, in my judgment, the county treas- 
urer is liable for interest thereon. 


38. What is the liability of a bank, knowing that the county 
treasurer has on deposit public funds belonging to the county where 
such bank is not a depository bank, and what is the liability of the 
treasurer for depositing such in such bank? 


In part answer to these propositions I quote you a rui- 
ing of this department made April 16, 1906, by my prede- 
cessor, now appearing at page 84 of the Report and Opinions 
of the Attorney General for 1905-1906, which is as follows: 


“Banks have no lawful way of procuring county funds for deposit 
except to become a depository, give a bond, and obey all other regula- 
tions of the statute on this subject. (Compiled Statutes ch. 18, art. 2, 
secs. 18-20.) The banks’ possession of the money without comply- 
ing with the statute is unlawful. Our supreme court once held that 
the county could not maintain an action against a bank for county 
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moneys deposited therein in violation of law (State v. Keim, 8 Neb., 
63), but this ruling of the supreme court has recently been overruled 
and the present doctrine has been stated by the court as follows: 


“ ‘When an officer charged with the collection and custody of public 
money unlawfully deposits the same in a bank for safe keeping, and 
the same is subject to the check or demand of such officer, the state, 
county or other municipal body for whom such officer acted may 
maintain an action in its own name to recover such deposit. State v. 
Keim, 8 Neb., 63, overruled.’ (Farmers & Merchants Banking Co., 
v. Red Cloud, 62 Neb., 442.) 


“A bank receiving county funds for deposit knowing the character 
of the funds and the duties of the county treasurer becomes a 
trustee eax maleficio and is answerable accordingly. (Farmers & 
Merchants Banking Co. v. Red Cloud, 62 Neb., 442.) Under such 
circumstances the bank must not only account for the public funds, 
but is liable for interest. In holding a county clerk liable for 
interest on fees which he collected and failed to turn over to the 
county, the supreme court in Hazelet v. Holt County, 51 Neb., 723, 
said: 


“ «The money here was composed of fees in excess of the amount 
which the clerk could legally retain, and which it was his duty, pre- 
seribed by law, to pay without demand into the treasury of the 
county. His retention of the money rendered him liable for it and 
interest on it.’ 

“The money received and retained by the banks, as described in 
your question, is county money. The county could not and does not 
authorize the unlawful deposit. The funds are, therefore, illegally re- 
tained without the owner’s consent, and the statutory rate of interest 
under such circumstances is seven per cent per annum. (Compiled 
Statutes, ch. 44.) In my opinion, therefore, the county may maintain 
an action against the banks not only for the amount illegally de- 
posited, but for interest at the rate of seven per cent per annum for 
the entire time the funds were illegally retained.” 


This ruling I approve and adhere to. Both the bank, 
knowingly receiving such funds for deposit, and the treasurer 
making the same are wrongdoers. ‘Che treasurer is re- 
sponsible on his official bond for such misuse of funds, and, 
in my opinion, is liable for both the principal and the lega! 
rate of interest thereon. It is my opinion, also, that the 
county treasurer so depositing such funds in a bank not « 
depository bank is guilty of misconduct in office and subject 
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to removal, without regard to any infraction of the Criminal 
Code. 

4. What is the scope of the jurisdiction of the county board in 
such matters, and the duty of the state examiner of county treasurers 
when made acquainted in the premises? 

Section 94, article 1, chapter 18, Compiled Statutes of 
1907, gives the county board jurisdiction to remove the 
county treasurer from office, whenever shown to be guilty of 
misconduct in office, and appoint a suitable person to perform 
the duties of treasurer until his successor is elected and quali- 
fied. 

Where it comes to the knowledge of the state examiner 
of county treasurers that funds of the county are being de- 
posited by the county treasurer in a bank not authorized to 
receive the same, it would be his duty to report such fact in 
his report of the condition of the office of said county 
treasurer to the auditor of public accounts and to the county 
clerk or chairman of the county board where the examination 
is made. 

Very respectfully, 
W.. T. Toompson, 
December 16, 1907. Attorney General. 


COUNTY TREASURER—BOND—SURETY. 


Where a county treasurer proposed to give a bond with a bonding 
company as surety, the county board has no authority to des- 
ignate the company that shall furnish the bond. 

James P English, Esq., County Attorney of Douglas County, 
Omaha, Neb. 

Dear Sir: I have your communication submitting the 
following proposition and requesting an opinion thereon: 

Where a county treasurer proposes to give a bond with a surety 
or bonding company as surety, has the county board the right to 
designate the company that shall furnish the bond? 

Section 7, chapter 10, Compiled Statutes of 1907, makes 
it the duty of the county board to approve the bond of the 
county treasurer. In 1905 the legislature passed an act, the 
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title of which is as follows: 

“An act providing for the payment by counties of the premium 
on the bonds of the county treasurers where such bonds are executed 
by a surety company authorized by the laws of Nebraska to execute 
such bonds, such premiums not in any instance to exceed one-half 
of one per cent per annum of the penalty stated in the bond.” 

This act now constitutes sections ga and gb, chapter 10, 
Compiled Statutes of 1907. 

The giving of a bond by a county treasurer is a duty 
imposed upon him. He may lawfully give a bond signed by 
a surety company, as surety, authorized by the laws of the 
state to execute such bonds. 

It is my opinion that the only authority the county 
board has in the premises is to ascertain whether or not 
the bond is regular in form and substance and that the 
surety thereon is sufficient. 

Very respectfully, 
W. T. THompson, 
December 16, 1907. Attorney General. 


COUNTY BOARD—SUBSEQUENT RATIFICATION. 
The county board may authorize by subsequent ratification what it 


might legally have done in the first instance. 
John V. Pearson, Exq., County Attorney of Divon County, 
Ponca, Neb. 4 


Dear Str: I have your communication of recent date, 
saying that the county board of your county, on the first of 
January, on application of the county treasurer to be al- 
lowed a deputy to be paid for out of the fees of his office, 
granted the request without specifying the salary to be paid 
such deputy. You say that at the time this action was takea 
the limit of salary allowed such deputy was $700 a year 
and that this amount was paid the deputy up to the time 
the amendment to section 42, chapter 28, Compiled Statutes 
of 1907, went into effect. You further say that since this 
amendment went into effect the county treasurer, without 
further action by the county board, has paid the deputy ai 
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the rate of $1,000 a year. You request to know if this is 
lawful and whether or not the county board may ratify 
such action. ‘ 

From a careful examination of the amendment to this 
section I am inclined to hold that the county board has the 
right to prescribe the number of deputies or assistants, the 
time for which they shall be employed, and the compensa- 
tion which they shall receive, not exceeding in the aggregate 
the maximum amount authorized by statute. 

Strictly speaking, it was the duty of the county board 
to fix the compensation of the deputy treasurer. Faiking to 
do so practically left it with the treasurer to exercise his 
judgment, and having exercised it within the limits of the 
law the board, in my judgment, would have the right to rat- 
ify the same. Whatever the board might legally have done 
in the first instance it would have the right to authorize by 
subsequent ratification. 

Very respectfully 
W. T. THomrson, 
December 18, 1907. Attorney General, 


PURE-FOOD LAW—BRANDING PACKAGES. 


Under the pure-food law the contents, weight or measure, must be 
correctly stated on the outside of all packages containing articles 
of food put up in package form. 


Hon. George L. Sheldon, Governor of Nebraska, Lineoln, Neb. 


Dear Sir: I have the honor to acknowledge your 
letter, requesting the opinion of this department in answer 
to the following question involving an interpretation of 
that part of the pure-food law relating to the branding of 
packages containing foods: 

“What constitutes misbranding of articles of food put up in 
package form, under the pure-food law?” 


The answer to this question depends upon the meaning 
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of the following language used by the legislature in the 
pure-food Jaw: 

“For the purpose of this act an article shall also be deemed to be 
misbranded, * * * in the case of food, * * * if sold for use in Nebraska 


and in package form, other than canned goods, contents, weight or 
Ineasure, are not correctly stated on the outside of the package.” 


‘These provisions of the pure-food law are published in 
section 8, chapter 33, Compiled Statutes of 1907. In con- 
nection with your inquiry I observe in your letter the state- 
ment that you have construed section 8 of the pure-food 
law, as follows: 

“The executive department has interpreted section 8 of the pure- 
food law to mean that not only the contents but also the net weight 
or measure, whichever may be used, must be correctly stated on the 


outside of all packages containing articles of food put up in package 
form.” 


After a careful investigation of the entire pure-food 
law I have come to the conclusion that your interpretation 
is correct. The interpretation that the contents, weight or 
measure, should be correctly stated on the outside of pack- 
ages of food put up in package form, if sold for use in 
Nebraska, is in harmony with the following general rule 
of statutory construction adopted by the supreme court: 

“In giving a construction to a statute the court will consider its 
policy and the mischief to be remedied and give it such an interpreta- 


tion as appears best calculated to advance its object by effectuating 
the design of the legislature.” (Gran 7. Houston, 45 Neb., 825.) 


In applying to the present inquiry the rule thus stated 
by the supreme court it is necessary to examine the entire 
pure-food law. The conditions which made the legislation 
necessary, the evil against which it is directed, the inten- 
tion of the legislature and the remedy provided are not hard 
to find. 

Formerly it was the custom for a food buyer to go in 
person to the grocery, order his foods in person, personally 
see them weighed and wrapped, and receive them at the 
dealer’s counter. Now it is customary for manufacturers to 
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sell many foods in packages ready for delivery at retail. 
Foods are constantly ordered from grocers by telephone and 
delivered in the original packages to the consumers at their 
homes, or bought and received in that form at the merchant's 
counter, with the packages unopened. These packages are 
put up by the manufacturer with the intention that they 
shall pass from the wholesaler to the retailer and afterward 
to the consumer without being opened. These changed 
conditions and new business methods have multiplied the 
opportunities to deceive and cheat the public in the quality 
and quantity of many articles manufactured for human con- 
sumption. 

‘Taking advantage of the opportunities thus afforded and 
abusing the confidence reposed by the public in honest man- 
ufacturers who have conducted their package business on 
correct éthical principles, many unscrupulous manufacturers 
and merchants cheated their customers and the public, by 
short-weight or inferior quality, during the time consumer 
by legislators in creating a remedy by the tedious evolution 
of the law. In the meantime the littleness of the pecula- 
tions and the burden and cost to each individual in obtaining 
redress afforded immunity to the short-weight parasites on 
honest commerce. 

The evil against which the pure-food legislation was 
directed is the public and private injury inflicted by dis- 
honest methods in the sales of foods. One of the intentions 
of the legislature in passing the pure-food act was to put a 
stop to such practices, thus promote the public welfare and 
protect honest manufacturers and merchants from the dis- 
honest competition of unbranded, secret packages of foods. 
When these packages are sold in Nebraska, they must be 
branded to show what they contain and how much, and this 
is the remedy provided by the legislature. 

In my opinion, your interpretation, that the contents. 
weight or measure, must be correctly stated on the outside 
of food packages sold in Nebraska, is in harmony with both 
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the spirit and letter of the pure-food law. 

It is no answer to this construction to cite the national 
pure-food act. The Nebraska statute requires the contents. 
weight or measure, to be branded on the outside of pack- 
ages of food, if sold for use in this state, while the act of 
Congress contains no such requirement. In this respect 
the federal statute did not meet the approval of our legis- 
lature, and cannot be invoked to determine its meaning. 


The purport of that part of the pure-food law under 
consideration is free from doubt. The power to enforce it 
is committed to the executive department of government. 
Those who put food in packages, for sale in Nebraska, are 
required to make the packages show what they contain and 
how much. The enactment is for the benefit of the public, 
and all the power conferred upon the executive, for the 
purpose of making the law effective, is intended to be exer- 
cised. None should be voluntarily relinquished in favor of 
trespassers. ‘This power was granted after a strenuous con- 
test in the legislature, and you are right in declining to sur- 
render any of it without a struggle. 


Under present business methods and customs the pub- 
lic should be protected by a statute requiring those who put 
food in packages, for sale in Nebraska, to brand on the cover 
the contents and quantity. The legislature passed such a 
law. In my opinion that law is a proper exercise of police 
power; but if I am mistaken, those who insist on selling 
their food packages in Nebraska without branding on them 
what the packages contain and how much should seek im- 
munity in the courts. 


The pure-food law does not require an impossibility 
How a package should be branded, where its weight is af 
fected by climatic changes or by other natural causes, is a 
mere incident to the enforcement of the act, and I think this 
question should be determined from the facts relating to 
each particular article. I have not at hand sufficient data 
to justify a ruling in any case. No doubt any one who 
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makes a conscientious effort to obey the law will be able 
to procure from the food commission instructions affording 
ample protection, if followed. 
; Very respectfully, 
W. T. THompson, Attorney General, 
December 18, 1907. By W. B. Ross, Deputy. 


PRIVATE PROPERTY—SCHOOL PURPOSES. 


Real estate owned by a religious denomination may be appropriated 
for general school purposes. 


Hon. J. L. McBrien, State Superintendent of Publie Instrue- 
tion, Lincoln, Neb. 


Dear Sir: I have your communication of recent date, 
requesting an opinion on the following proposition: 

“Ts real estate owned by a religious denomination exempt from 
being condemned and taken without the consent of the owner by the 
board of education of the city of Hastings, under the provisions of 
subdivision 12, chapter 79, Compiled Statutes of 1907?” 

Section 1, subdivision 12, chapter 79, Compiled Statutes 
of 1907, expressly authorizes the taking of private property 
“for general school purposes,” designates the procedure and 
provides for the payment of compensation. ‘This law, prior 
to the amendment of 1907, was approved by the supreme 
court. (Burns v. School District, 61 Neb., 351.) 

The only exception found in the act of the legislature, 
relative to the right to take private property “for general 
school purposes” is section 3 of said act, which is as follows: 


“When land is thus taken without the consent of the owner, 
it shall not be more in amount than one acre, and all orchards, gar- 
dens, public parks, shall not be liable to be thus taken, nor shall land 
be taken within twenty rods of any residence. Provided, however, 
that the provisions of this section shall not apply to school districts 
in cities.” 


It will be seen from the foregoing that even this excep- 
tion does not apply to school districts in cities. 

I am unable to find any provision in the law that ex- 
empts the taking of private property for general school 
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purposes. Hence, I conclude that, by taking the steps out- 
lined in the act of the legislature above referred to, property 
owned by religious denominations may be appropriated for 
general school purposes. 
Very respectfulty, 
W. T. THomrson, 
December 19, 1907. Attorney General, 


CosTs— TAXING BY COURT—LIABILITY OF COUNTY. 


An order of the district court made in a criminal case taxing the 
costs of defendant’s witnesses to the county, where defendant has 
not made an affidavit for such witnesses and secured an order there- 
for, in acccrdance with the provisions of the statute, is not bind- 
ing upon the county board so as to foreclose such board of the 
right to exercise any discretion in the allowance thereof. 


M. McLaughlin, Esq., County Attorney of’ Cuming County, 
West Point, Neb. 


Dear Sir: I have your letter of January 2, submitting 


the following proposition: 

Is an order of the district court made in a criminal case taxing 
the costs of defendant’s witnesses to the county, where defendant has 
not made an affidavit for such witnesses and secured an order therefor, 
in accordance with the provisions of the statute, binding upon the 
county board so as to foreclose such board of the right to exercise any 
discretion in the allowance thereof?” 


In answering this question you are referred to the opin- 
ions of the attorney general for 1905-1906, page 216. That 
opinion is adhered to and approved by me. 

In addition thereto, I call your attention to the case of 
Brown v. Otoe County, 6 Neb., 111, wherein the court said: 


“The board of county commissioners is invested by statute with 
exclusive original jurisdiction in the examination and allowance of 
accounts against a county.” 


I also refer you to the case of County v, Armstrong, 
23 Neb., 766. 


From the foregoing I conclude that the order of the 
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district court in taxing said costs to the state or county is 
not binding upon the county board, since such board has ex- 
clusive original jurisdiction over all claims against the county 
and has the right to exercise discretion as to the amount of 
all claims against the county except such as are fixed by 
statute, as for instance the salary of officers. With refer- 
ence to the latter they act ministerially. 

Very respectfully, 

W, T. Toompson, 
January 3, 1908. Attorney General, 


SECRETARY OF STATE—APPROVING VOUCHERS—USURPATION OF 
AUTHORITY. 


The secretary of state usurps no authority by approving and counter- 
signing vouchers drawn on the state treasury for salaries of 
state officers and employees whose salaries are made definite 
and certain by specific appropriation or by the constitution. 


Hon. George C. Junkin, Secretary of State, Lincoln, Neb. 


Dear Sir: I am in receipt of your letter of recent date, 
submitting the following proposition and requesting an opin- 
ion thereon: 


Is the secretary of state usurping any authority by approving 
and countersigning vouchers drawn on the state treasury for salaries 
of state officers and employees whose salaries are made definite and 
certain by specific appropriation or by the constitution? 


Section 9, article 9, of the constitution of the state, is 


as follows: 


“The legislature shall provide by law, that all claims upon the 
treasury, shall be examined and adjusted by the auditor, and approved 
by the secretary of state, before any warrant for the amount allowed 
shall be drawn. Provided, that a party aggrieved by tue decision of the 
auditor and secretary of state may appeal to district court.” 


In pursuance of this constitutional provision the legis- 
lature passed an act in 1877, now section 1, article 8, chapter 
83, Compiled Statutes of 1907, the material part of which 
is as follows: 
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“All claims of whatever nature upon the treasury of this state, 
before any warrant shall be drawn for the payment of the same, 
shall be examined and adjusted by the auditor of public accounts, 
and approved by the secretary of state.”’ 


I understand that it has been the practice of the execu- 
tive department, construing the statute above set forth, to 
approve and countersign all vouchers for such claims against 
the state before a warrant is allowed thereon, ever since the 
enactment of the above statute. While it may be true, under 
the decisions of the supreme court, that in the matter of ap- 
proving and countersigning vouchers by the- secretary of 
state for salaries and compensation that are definitely fixed 
by the statute or by the constitution, you act ministerially 


in many instances, still you would have the right to ascertain 
whether the person making and presenting a voucher for 
salary or compensation is or is not an officer or employee of 
the state before approving and countersigning the same. 

I think you are not chargeable with any usurpation ot 
authority in considering, approving and countersigning such 
vouchers. Certainly no harm can arise from following this 
long established custom. ‘The interests of the state cannot 
be too thoroughly safeguarded, and your examination, ap- 
proval and countersigning of all claims against the state 
before any warrant for the amount shall be drawn, is a salu- 
tary safeguard in the interests of the state. This conside- 
ration doubtless moved the constitutional framers and the 
legislature in making the foregoing provision. 

In the absence of any statute on the subject I would not 
be inclined to make a ruling that would remove, or might 
have a tendency to remove, any of the safeguards which have 
been established by a custom of so long standing. The con- 
stitutional and statutory provisions above set forth, however, 
would seem to make it clearly your duty to examine, approve 
and countersign any such claims before warrants shall be 
drawn therefor on the state treasury. 

Very respectfully, 
W. T. Tompson, 
January 4, 1908. Attorney General. 


1 
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COUNTY CLERK—CITY CLERK—ASSESSMENT ROLLS. 


The county clerk and the village or city clerk are not required to make 
separate assessment rolls covering the same property. 


J. M. Easterling, Esq., County Attorney of Buffalo County, 
Kearney, Neb. 


Dear Sir: I have the honor to acknowledge receipt of 
your letter of January 3, requesting a construction of section 
8, article 10, chapter 77, Compiled Statutes of 1907. Your 
question is as follows: : 

“Does this section mean that both the county and village or 


city clerks shall make separate assessment rolls covering the same 
property?” 


To fully understand its meaning section 8 must be con- 
sidered in connection with section 10 of the same chaptez, 
and when considered in the light of that section I do not 
understand it means that both the county clerk and the 
city or village clerk shall prepare separate assessment rolls 
covering the same property, but that assessment rolls shall 
cover property of the same company though of different char- 
acter. For instance, the county clerk would only be able to 
prepare an assessment roll of local property of the company 
as would be reflected by the real estate records of his office. 
He would have no knowledge of the improvements thereon in 
the shape of fuel and water stations and other tangible prop- 
erty. Such knowledge would be more peculiarly with the 
city or village clerk. 

It will be seen from an examination of section 10 that 
proper subjects of assessment are: 

“(1) The land constituting the right of way of each railroad 
company. (2) The improvements thereon, excluding fuel and water 
stations, buildings and bridges. (38) The land outside the right of 
way. (4) Improvements thereon other than fuel and water stations 
and buildings. (5) Each building with its appurtenances, including 
platforms. (6) Hach bridge. (7) Telegraph and telephone instru- 
ments, together with all the wires and poles connected therewith. (8) 


Fuel and water stations, together with their appurtenances. (9) All 
other tangible property, except rolling stock. (10) The total value of 
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the local property of each company in each city and village within his. 
jurisdiction.” 


From the foregoing it will be seen that the county clerk, 
under section 8, is required to certify to so much of the assess- 
ment roll as pertains to the property of the company in the 
city or village as reflected by his records, and the city or vil- 
lage clerk is to certify to the other c'asses of proprty required 
to be assessed locally belonging to the company as he as- 
certains to be the property of the company upon inspection, 
which is not included in the assessment roll prepared by 
the county clerk as being property owned by the company 
within the limits of the city or village where the property 
is situated, for the benefit of the local assessor. 

Very respectfully, 
W, T. Tuompson, 
January 8, 1908, Attorney General, 


EXPRESS COMPANIES—TRANSPORATION OF MERCHANDISE—RATES. - 


Under the provisions of the Sibley act, rates and charges for the trans- 
portation, by express companies, of all merchandise weighing 
more than one pound should be reduced twenty-five per cent. 


The twenty-five per cent reduction of the rates in force and effect 
January 1, 1907, provided by the Sibley act, does not apply to 
merchandise weighing one pound or less, where the rates for 
transportation are prepaid, nor to merchandise consisting of cream, 
milk or poultry carried for a special rate under contract in foree 
and effect January 1, 1907. 


No provision is made in the Sibley act reducing rates for the trans- 
portation of money. 


The Sibley act reduces the ‘‘general special rate’’ in effect January 1, 
1907. 
Nebraska State Railiray Conmission, Lincoln, Neb. 


GenTLeMEN: IT have the honor to acknowledge receipt 
of your communication of January 8, submitting certain ques- 
tions relative to the so-called Sibley act, being chapter 91 
of the Session Laws of 1907, and requesting an opinion 
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thereon. 


“1. What merchandise transported by express companies is 
subject to the provisions of the Sibley act?” 


The provisions of the act in question material to your in- 
quiry are contained in sections 3 and 4 thereof. These sec- 
tions read as follows: 

“Section 3. Express companies may charge and receive for the 
transportation of merchandise within the state of Nebraska any sum 
not exceeding seventy-five per cent of the rate as shown in the schedule 
provided for in section 2 of this act until after the State Railway 
Commission shall have provided a greater rate,” (Compiled Statutes, 
ch. 72, art. 8, sec. 19.) 


“Section 4. Provided that nothing in this act shall be construed 
to change the prepaid rates on merchandise weighing one (1) pound or 
less and provided further, that no provision of this act shall reduce 
any special contract rate in force for the transportation of cream, milk 
or poultry or any charge to a sum less than fifteen cents; and provided 
further that nothing in this act shall abridge the authority of the rail- 
road commission to make a reduction in any rate provided for in this 
act.” (Compiled Statutes, ch. 72, art. 8, sec. 20.) 


It will readily be seen from the foregoing that section 3 
is the substantive part of the act and that section 4 is a limita- 
tion upon said section in the nature of a proviso. Section 3 
deals with the reduction of express rates for the transporta- 
tion of merchandise only, and, standing alone, unqualified by 
the provisions of section 4, it would reduce the rate for tlic 
transportation of any and all merchandise twenty-five per 
cent from what such rate was on January 1, 1907. What the 

.word “merchandise” includes becomes material to the ques- 
tion submitted. 

“Merchandise” is defined by Webster to be “the object 
of commerce; whatever is usually bought and sold in trade 
or market or by merchants; wares; goods; commodities.” 
This definition of merchandise has been followed and ap- 
proved by many courts of this country. Hein v. O’ Connor, 
(Tex.) 15 S. W., 414; Kent v. Liverpool & London Ins. Co., 
26 Ind., 294; Jn re San Gabriel Sanatorium Co.,(U.$.) 95 
Fed., 271. 


Under a statute of California, providing that one who 
12 
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agrees to sell merchandise not then in existence thereby war- 
rants that it shall be sound and merchantable at the place of 
production, the word “merchandise” was construed to mean 
and cover all kinds of personal property ordinarily bought 
and sold in the market. (Blackwood v. Cutting Co., 76 Cal., 
214.) 

Section 3 of the act in question contains the general 
proposition that the rates and charges for the transportation 
by express companies of all merchandise, as above defined, 
are to be reduced twenty-five per cent. This general propo- 
sition finds its only limitation in section 4. The limitation 
found in section 4 is that the rate is not to be changed or 
reduced on merchandise weighing one pound or less, where 
the charges are prepaid, and that no reduction of rates pro- 
vided for in section 3 shall affect special contract rates in force 
for the transportation of cream, milk or poultry, nor any 
charge not exceeding fifteen cents. In other words, the rate 
of charge is not reduced on merchandise weighing one pound 
or less, where the charges are prepaid, nor in cases where 
a special rate is provided for by any contract in force at the 
time of the taking effect of said act for the transportation 
of cream, milk or poultry, nor in cases where the charges for 
the transportation of merchandise under the rates in exist- 
ence on January 1, 1907, does not exceed fifteen cents. 


“2. Is there any class of merchandise to which the twenty-five 
per cent reduction of the rates in foree and effect January 1, 1907, 
does not apply?” 


This question is substantially answered by what has 
been said concerning your first proposition, wherein it is 
stated that the only class of merchandise, the rate or charge 
for the transportation of which is not intended to be affected 
and reduced by the Sibley act, is merchandise weighing one 
pound or less, where the rates for transportation are paid 
in advance, and for the carriage of merchandise consisting 
of cream, milk or poultry contracted to be carried for a 
special rate, where the contract was in force and effect 
when the act in question took effect, and for the transporta- 
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tion of merchandise where the rate on a particular shipment 
in force and effect on January 1, 1907, did not exceed fifteen 
cents. 

“3. Does the Sibley act in any way affect or reduce the rates in 


effect January 1, 1907, for the transportation of money between sta- 
tions in this state by express companies?” 


This act does not provide for any reduction in rates for 
the transportation of money. ‘The only connection in which 
the word “money” is used in the act is found in the title and 
in sections 1 and 2 and employed in connection with the 
schedule of rates and classifications charged for the trans- 
portation of money and merchandise within the state, re- 
quired to be filed with the railway commission, and in de- 
fining express companies. 

In your communication you say that express companies 
divide their shipments into three particular classes: 


“(1) Money, scheduled as taking money rates. (2) A certain 
number of commodities which are classed and scheduled as taking 
the ‘merchandise rates.’ (3) A certain number of commodities trans- 
ported on a lower basis of rates than the so called ‘merchandise rates’ 
which are open to all persons desiring to ship that particular commod-- 
ity, such merchandise scheduled as taking what express companies term 
general special rates.” 


“Putting it another way, such commodities will be transported at 
a special or lower rate applicable generally to all shippers between the 
same points at the same rate.” 


You submit the question: 


“Does the Sibley act in any way affect or reduce the ‘general 
special rate’ in effect January 1, 1907, as the term ‘general special rate’ 
is defined above?” 


Answering this question categorically I would say yes. 
The term “general special rates,” according to the definition 
you give to that expression, does not amount to a special 
contract rate mentioned in section 4 of the act or constitute 
one of the exceptions to the general reduction provided for 
in section 3 reducing the rates for the transportation of 
merchandise in force January 1, 1907, twenty-five per cent. 

Under your statement that there were no special con- 
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tract rates in effect at the time of the taking effect of the act 
in question, I may say it is my opinion that chapter 91, 
Session Laws of 1907, provides for a twenty-five per cent re- 
duction of the rates in force and effect January 1, 1907, for 
the transportation of eggs, fruits, vegetables, meat, cured 
and fresh poultry, poultry food, hides of animals, fish, lard, 
lard substitutes, seeds, shrubs, stock food, bread, honey, 
crackers, syrup, cheese and all other merchandise of every 
kind and character included within the definition of mer- 
chandise given above, unless shipped in quantities of one 
pound or less where the charges on shipments of one pound 
or less are prepaid, or where the charges for any particular 
shipment do not exceed fifteen cents. 
Very respectfully, 
W, T. Tuompson, 
January 9, 1908. Attorney General. 


COMMISSION OF INSANITY—COUNTY ATTORNEY 


‘A county attorney should not practice before the commission of in- 
sanity in a private capacity. 


L. H. McKillip, Esq., County Attorney of Seward County, 
Seward, Neb. 


Dear Str: I have your letter of recent date, submitting 
the following proposition and requesting an opinion thereon: 


“Will the laws of this state authorize a county attorney to appear 
for a client before the commission of insanity to help prosecute or de- 
fend any such action, and would he be entitled to accept a fee for such 
service?” 


: Section 18, chapter 7, Compiled Statutes of 1907, pro- 
vides as follows: 


“The county attorney shall without fee or reward, give opinions 
and advice to the board of county commissioners and other civil 
officers of their respective counties, when requested so to do by such 
board of officers, upon all matters in which the state or county is in- 
terested, or relating to the duty of the board or officers in which th2 
state or county may have an interest.” 
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Section 17, chapter 40, Compiled Statutes of 1907, pro- 
vides that there shall be a board of commissioners of insanity, 
composed of the clerk of the district court, as an ex officio 
member of such board, a respectable practicing physician 
and a.respectable practicing lawyer, appointed by the judge 
of the district court. 

Under the provisions of section 17, chapter 40, there 
can be no question that the clerk of the district court is a 
county officer. In fact I see no escape from the conclusion 
that all the members of the board of commissioners are civil 
officers of the county, within the meaning of section 18, 
chapter 7. ‘To such officers it is made the duty of the 
county attorney, under section 18, chapter 7, to give advice, 
when requested, upon all matters which the state or county 
is interested or in relation to the duty of such officers. In 
the discharge of the duties of the board of insanity the county 
is interested both in a governmental capacity and in a 
pecuniary manner. . 

In my opinion, therefore, it is contrary to sound public 
policy and incompatible with the duties of his office for a 
county attorney,.as the legal adviser of the civil officers of 
the county, to appear before such officers to defend as the 
employed counsel of the person charged with being insane or 
to prosecute as the attorney and counsellor of any person 
interested in the prosecution of such inquiry. 

Very respectfully, W. T. Toompson, 
January 13, 1908. Attorney General. 


INHERITANCE TAX—INTEREST 


Where an estate is subject to an inheritance tax, such tax draws in- 
terest at the rate of seven per cent per annum from death of 
decedent, unless payment is made within six months next following 
the date of death. 


L. H. McKillip, Esq., County Attorney of Seward County, 
Seward, Neb. 


Dear Sir: I have your letter of recent date, saying 
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there is an estate in your county that is subject to an inher- 
itance tax, that the decedent died about September 15, 1903, 
and that the parties who received the property have been 
at all times ready and willing to pay the tax but that no 
demand was made upon them, or any action of any kind 
taken, until November, 1907, at which time the county 
judge ordered an appraisement and the amount of the tax 
was fixed. You submit the question of whether or not 
they should be charged with interest at the rate of 7 per 
cent from the date of the death of the decedent. . 

Section 3, article 8, chapter 77, Compiled Statutes of 
1907, provides as follows: ‘ 

“All taxes imposed by this act, unless otherwise herein provided 
for, shall be due and payable at the death of the decedent, and in- 
terest at the rate of seven per cent per annum shall be charged and 
collected therefrom for such time as such taxes are not paid; Provided, 
That if said tax is paid within six months from the accruing thereof, 
interest shall not be charged or collected thereon, and in all cases where 
the executors and administrators or trustees do not pay such tax within 
one year from the death of the decedent they shall be required to give 


a bond in the form and to the effect prescribed in section two of 
this act, for the payment of said tax together with interest.” 


Section 11, article 8, chapter 77, Compiled Statutes of 
1907, provides as follows: 

“In order to fix the value of property of persons whose estate 
shall be subject to the payment of said tax, the county judge, when- 
ever an estate appears to be subject to the tax provided by this act or 
upon the application of any interested party, shall appoint some compe- 
tent person as appraiser as often as or whenever occasion may require, 
whose duty it shall be forthwith to give such notice by mail to all 
persons, and to such persons as the county judge may by order, direct, of 
the time and place he will appraise such property; and at such time 
and place to appraise the property at the fair market value, of the 
same.” 


From the foregoing it will be seen that these taxes 
are due and payable at the death of the decedent, but that if 
paid within six months from the date of the death of the 
decedent no interest shall be charged, and that appraisement 
of the property or interest of the beneficiary may be had upon 
the application of any interested party. 
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While, owing to our decedent laws, it is impossible to 
ascertain definitely what is the value of a particular bequest, 
legacy or inheritance coming to a beneficiary through 2 
deceased person until the debts of the testator or intestate 
are judicially determined, as well as the cost of adminis- 
tering the estate, which may cover a period of two or more 
years, and while it also seems unreasonable and unjust that 
interest should commence to run on a claim or demand be- 
fore it is possible to ascertain what the principal is, still 
we are obliged to take and construe the law as we find it 
and not as we think it should be. In construing this act the 
fact should not be lost sight of that the legislature had the 
authority to require the payment of a tax which in amount 
would equal the principal and interest from the date of 
the death of the testator or intestate to the time when 
the value of the interest could be definitely ascertained. 
It had the plenary power to declare a higher rate of tax on 
inheritance in the form of a percentum than it did, and to 
eliminate entirely the matter of interest thereon. Ordi- 
narily, a provision in a revenue law for the payment of a 
percentum on an amount due for taxes is considered more 
in the nature of a penalty than of interest as the word is 
used in its popular or commercial sense. 

A careful examination of the inheritance tax law con- 
vinces me that the legislature provided for the payment of 
this penalty or interest on these taxable inheritances for the 
purpose of furnishing an inducement for the speedy settle- 
ment of taxable estates and prompt payment of the tax 
into the proper county treasuries. 

While it is true that in many instances it cannot, for 
more than a year after the death of the decedent, be defi- 
nately ascertained what the value of the beneficial’ interest 
of the individual may be, because of the inability to ascertaia 
the liabilities of the estate for debts, which are incumbrances 
on such Beneficial interest until paid, still in some instances 
these matters may be caleulated with such reasonable cer- 
tainty as to enable a beneficiary to protect himself against 
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the penalty provided for in the form of interest on these 
taxes. In any event, it seems to have been the unmistakable 
intent of the legislature, from the language employed, that 
when the interest of the beneficiary is finally ascertained, the 
public claim on the beneficial interest in the form of a tax 
shall be the amount provided for in section 1, and the inter- 
est on such amount from the date of death of testator or 
intestate at the rate of seven per cent per annum, unless 
payment of said amount has been made within six months 
next following the date of death, or the accumulation of in- 
terest arrested by payment subsequently made, and I feel 
constrained to so hold. 

I may add, that I do not consider this question entirely 
free from doubt. It may be that the courts will hold 
differently from what is held herein, if the question is sub- 
mitted to them. It is not the policy of this department, 
however, to attempt to nullify a plainly expressed provision 
of a legislative act by construction where, as in this case, 
the intent of the legislature elsewhere manifested in the 
act is to give to the express provision the force and meaning 
that the language employed therein imports. 

‘To reach any other conclusion than the foregoing, in my 
judgment, would require me to so construe this statute as to 
give no vital force or effect to the language of the statute 
which expressly declares that “all taxes imposed by this act, 
unless otherwise herein provided for, shall be due and pay- 
able at the death of the decedent, and interest at the rate of 
seven per cent per annum shall be charged and collected 
therefrom.” The only express provision to be found 
in the act otherwise providing, is the one which provides 
that if the tax is paid within six months from the date of 
the accruing thereof no interest shall be charged. 

Very respectfully, 
W. T. THompson, 
January 23, 1908. Attorney General. 
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ASSISTANTS TO COUNTY JUDGE—SALARY 


‘The salary of assistants to the county judge in a county having a popu- 
lation of less than 18,000 inhabitants is payable out of the fees 
of the office and not out of the general county fund. 


C.F. Anderbery, Esq., County Attorney of Kearney County, 
Minden, Neb. 


Drar Str: I have yours of the 18th instant, in which 
you submit to this department the following inquiry: 

“Can the county board of a county under 18,000 inhabitants in 
its discretion grant the county judge, upon due application being made 
therefor, clerical or other necessary assistance, the pay for which 


must be drawn from the county general fund and not out of the fees 
of his office?” 


The construction of section 42, chapter 28, Compiled 
Statutes of 1907, is not without difficulty. Nowhere in this 
section do I find a provision for paying, out of the county 
general fund, assistants to county judges in counties of less 
than 18,000 inhabitants. Failing to find such a provision I 
think the following portion of Said section is decisive of the 
question submitted: 

“But in no instance shall such officers in counties not having more 
than 18,000 inhabitants receive more than the fees by them respectively 
and actually collected; nor shall any money be retained for deputy 
service unless the same be actually paid to such deputy for his services; 
nor in any of the counties in this state, shall any one of the above 
named officers and the deputies, clerks and assistants of such officer. 
receive in the aggregate salaries or compensation in excess of the 
amount of the fees of such officer actually collected, except in those 
cases where the amount of the salaries or compensation of such depu- 
ties, clerks or assistants, is by this act directed to be paid out of the 
county general fund.” 2 


I, therefore, conclude that such assistants can only be 
paid out of the fees of the office and not out of the general 
‘county fund. Z 

Very respectfully, 
W. T. Tuompson, Attorney General. 
By Grant G. Martin, Assistant Attorney General. 
January 29, 1908. 
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INTOXICATING LIQUORS—STAYTUTES. 


It is unlawful for a licensed vendor to sell intoxicating liquors to an 
Indian. 


The provisions of the Slocum law are not repealed by chapter 37b of 
Compiled Statutes of 1907. 


John M. Tucker, Exsq., County Attorney of Cherry County, 
Valentine, Neb. 


Dear Sir: I have the honor to acknowledge receipt of 
your letter of January 24, submitting the following question 
and requesting an opinion thereon: 


“Does section 2, chapter 37b, Compiled Statutes of 1907, repeal 
section 10, chapter 50, of said statutes, by implication? 


Repeals by implication are not favored. (Central City 
v. Marquis, 106 N. W., 221; Dawson County v. Clark, 58 
Neb., 756; Albert v. Twohig, 35 Neb., 562.) 


Section 10, chapter 50, Compiled Statutes of 1907, ex- 
pressly declares: 


“Every person so licensed who shall sell any intoxicating liquors 
to any Indian, insane person, or idiot, or habitual drunkard, shall for- 
feit and pay for each offense the sum of fifty dollars.” 


The title of the act, now section 2, chapter 37b, is as 
follows: 


“An act to make the selling or giving away of malt, spirituous, 
or vinous liquors or intoxicating drinks of any kind whatsover to an 
Indian not a citizen, a felony, and providing a penalty therefor.” 


The body of the act provides: 


“Section 1. Any person who shall sell or give away under any 
pretext whatsoever, any malt, spiritous,.or vinous liquors, or any in- 
toxicating drinks of any kind whatsoever, to any Indian not a citizen, 
shall be deemed guilty of a felony, and upon conviction thereof shall 
be fined not exceeding one thousand ($1,000) dollars or imprisoned 
in the penitentiary for a term of not less than two years nor more than 
five years. 


“Sec, 2. Whereas an emergency exists, this act shall take effect 
and be in force from and after its passage and approval.”’ 


It will be seen that section 10, chapter 50, is a limita- 
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tion on the right of a licensed vendor of intoxicating liquors 
and makes it unlawful and a misdemeanor for him to sell 
intoxicating liquors to an Indian, while section 2, chapter 
37b, makes it a felony for any person, irrespective of whether 
or not he is licensed to sell intoxicating liquors, to sell or 
give away such liquors to an Indian not a citizen. Section 
10 defines a misdemeanor, while section 2 defines a felony. 
I do not think there is such an irreconcilable conflict, if in fact 
there is any conflict at all, between these two sections that 
would make the latter act repeal the former by implication. 

There is nothing inthe act, known as chapter 37b, that 
manifests any intention of the legislature to repeal any of 
the provisions of chapter 50, commonly known as the Slocum 
law. ? 

It is my opinion, therefore, that section 2, chapter 37b, 
does not repeal by implication, or otherwise; section 10, 
chapter 50, Compiled Statutes of 1907, and, in my judgment, 
it is unlawful for a licensed vendor to sell to an Indian the 
liquors described in chapter 50. 

Very respectfully, W. T. THompson, 
February 1, 1908. Attorney General. 


SLOT MACHINES-—VIOLATION OF GAMBLING LAWS. 


The keeping of slot machines is a violation of law. 


C. H. Denney, Esq., County Attorney of Jefferson County, 
Fairbury, Neb. 


Dear Sir: I have yours of the 28th ultimo, in which 
you submit the following question and request an opinion of 
this department thereon: 


“Will you kindly tell me whether or not under section 215 or sec- 
tion 219 of the Criminal Code, a person is guilty of a breach of those 
sections or either of them when he keeps a slot machine in his place cf 
business in which one may drop a nickle and get one cigar each and 
every time, sometimes two, sometimes three and sometimes five 
cigars?”’ 


172 REPORT OF THE ATTORNEY GENERAL. 


This question has never been directly passed upon by our 
court. Similar questions have been before other courts. 

“Owners and operators of slot machines and wheels of fortune 
have been held guilty of operating lotteries within penal statutes, even 
though those who deposited coin in the machines were assured of the 
ordinary return for their money, in addition to the chance of securing 
a prize.” (25 Cyc., 1638.) 


I presume it will be contended that inasmuch as the one 
who puts a nickel in the slot is sure of getting at least a 
cigar, therefore, the use of such a machine is not prohibited 
by our Criminal Code. However, the possibility of getting 
more than one cigar introduces the element of chance and no 
doubt often acts as an inducement to drop a nickel in the 
machine. If such is the case, it is clearly a device or scheme 
of chance condemned by the statute. 

The supreme court of Georgia had before it a case based 
upon the following state of facts: 

“The accused was a wholesale and retail dealer in cigars and chew- 
ing-gum. On the day alleged in the accusation he was operating a 
‘nickle slot trade machine.” The manner of the operation of this 
machine is as follows: A nickle is placed in the slot, a handle is pulled 
down, a wheel within the machine revolves, and when it comes to a 
stop the number of cards constituting a ‘hand’ in a game of poker are 
exhibited. The person depositing the nickle is entitled to a cigar or 
package of chewing-gum, each valued at five cents, and in addition 
thereto, to a prize according to the hand displayed; the highest prize 
being one hundred cigars or packages of chewing-gum for a ‘royal 
flush,’ and the lowest two of either commodity for two jacks or a bet- 
ter pair. Many customers purchase the same cigar and the same chew- 
ing-gum over the counter and pay a nickle therefor, while others pur- 
chase through the operation of the machine and take the chance of 
getting more than the value of their money.” (Meyer v. State, 112 
Ga., 20.) 


After reviewing the authorities at considerable length 
that court held that the use of such machine was a viola- 
tion of the penal code, which provides that no person “shall 
keep, maintain, employ, or carry on any lottery in this state, 
or other scheme or device for the hazarding of any money or 
valuable thing.” (Meyer v. State, 112 Ga., 20.) 

Applying the same principle to the question which you 
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propound, I think the use of the slot machine would also 
be a violation of section 224 of our Criminal Code. 

As late as June, 1905, the supreme court of Florida ap- 
plied the same rule with reference to a slot machine operated 
in a manner almost identical with the one described by you. 
(State v. Vasquez, 38 So., 830.) 

When it is ascertained that persons are operating these 
slot machines in good faith and entirely ignorant of the fact 
that such is a violation of law, I feel that notice to desist 
should be given such persons before prosecutions are com- 
menced. This I think should be done on the ground that 
there is a general belief, though not well founded, that the 
use of devices of this character is not prohibited. 

Very respectfully, 
W. T. Tuompson, Attorney General. 
By Grant G. Martin, Assistant, Attorney General. 
February 3, 1908. 


RURAL HIGH SCHOOL DISTRICT—ORIGINAL DISTRICTS—OBLIGATIONS. 


Where a rural high school district has been formed in the manner 
provided by law, none of said original districts can, without the 
consent of the others, withdraw from the compact or release 
itself from any of the obligations assumed when it, in conjunction 
with the other districts, formed such rural high school district. 


William Morrow, Esq., County Attorney of Scotts Bluff County, 
Scottsbluff, Neb. 


Dear Sir: I have your letter of recent date, requesting 
the opinion of this department on the following statement of 
facts: ; 

Under the rural high school law of 1901 a high school 
district was organized in your county containing three schoo! 
districts. Since that time a portion of one of the schoo! 
districts included in the high school district has been cut 
off by the county superintendent, and together with other 
territory has been formed into a new school district. ‘That 
no other proceedings were taken to disconnect a portion 
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of this high school district from such high school district 
other than that by the county superintendent in dividing up 
one of the three districts which formed such high school 
district. You desire my opinion as to whether or not the 
part*attempted to be taken off of one of the three school 
districts that was originally organized into a high school dis- 
trict has been absolved from its obligation to the high 
school district of which it formerly formed a part. 

Section 11, subdivision 6, chapter 79, Compiled Statutes 
of 1907, is as follows: ' 

“When any two or more adjoinin& school districts in any county 
shall have voted to unite for high school purposes, the officers thereof 
shall certify the fact to the county superintendent of said county, who 
shall thereupon give to such high school district so formed.an appro- 
priate name, not borne by any other school district or high school dis- 
trict in said county, and it shall, thereafter, be known by such name as 
the ————————_—_ High School District of —----—-—— County, Ne- 
braska. Where the majority of votes are cast for such a union of 
districts, and such high school is established, no district can withdraw 
its support from the union without the mutual consent of all the dis- 
tricts expressed by the majority vote of each.” 


From the foregoing language I am led to the conclu- 
sion that when a rural high school district has been formed 
in the way and manner provided by law by two or more 
districts, none of said original districts can, without 
the consent of the others, withdraw from the compact, or 
release itself from any of the obligations that it assumed 
when it, in conjunction with the other districts, formed 
such rural high school district. 

Very respectfully, W. T. 'THompson, 

February 8, 1908. Attorney General. 


SHERIFFS—COST OF KEEPING PRISIONER—STATE. 


The cost of keeping and maintaining a prisoner in the county jail 
of Douglas county, during the time between his conviction and 
his incarceration in the penitentiary, must be paid by the state 
according to the rate established by the contract with the lowest 
and best bidder for keeping prisoners in the county jail. 
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Hon. E. M. Searle, Jr,, Auditor of Public Accounts, Lincoln, 
Neb. 


Dear Sir: [ have your favor, as follows: 


“Under recent law governing sheriffs’ fees in Douglas county, 
Nebraska, all prisoners confined in jail in said county shall be boarded - 
under contract let by county commissioners. The auditing department 
desires to know how much per day shall be allowed sheriffs for board 
of prisoners after conviction until delivery to the penitentiary. The 
law governing sheriffs’ fees specifically provides that said compensation 
shall be 50 cents per day in all counties, except Douglas county, but 
is silent as to county in question.” 


The statute making the state liable for the cost of 
keeping a prisoner after conviction, and before his com- 
mitment to the penitentiary, is section 378 of the Criminal 
Code, which is as follows: 

“The cost of keeping and maintaining any prisoner after his con- 
viction of any offense punishable by imprisonment in the penitentiary, 
wheresoever he may be kept and confined, shall be paid by the state, 


according to the rate which may be established by law at the time 
when such services may be rendered or expenses iincurred.”’ 


The cost of keeping prisoners in the county jail of 
Douglas county is determined by the following provision of 
statute: 

“For boarding prisoners fifty cents per day, provided that in 
counties having by the last preceding national or state census a popula- 
tion in excess of one hundred thousand (100,000) the sheriff shall re- 
ceive for boarding prisoners, including jail supplies, thirty-nine. cents 
per prisoner per day until January Ist, 1908, and it shall be the duty 
of the beard of county commissioners to advertise on or before Decem- 
ber 1st, 1907, and annually thereafter, for proposals for furnishing 
meals to prisoners in the county jail according to specifications set forth 
in said advertisement, and on or before the first day of January in each 
year to contract with the lowest and best bidder for feeding prisoners 
in the county jail.”” (Compiled Statutes, ch. 28, sec. 5.) 


Section 378, quoted from the Criminal Code, provides 
that the cost of keeping and maintaining any prisoner after 
his conviction of any offense punishable by imprisonment in 
the penitentiary shall be paid by the state “according to the 
rate which may be established by law at the time when such 
services may be rendered or-expenses incurred.” Under 
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this statutory provision “the rate which may be established 
by law,” and for which the state is liable, is the rate estab- 
lished by the “contract with the lowest and best bidder for 
feeding prisoners in the county jail.” “This, therefore, is the 
measure of the state’s liability for keeping prisoners in 
Douglas county after conviction and before incarceration 
in the penitentiary. 

It may be added, however, that in cases where the 
accused is tried and convicted, the conviction set aside in the 
supreme court, and the prisoner subsequently released by the 
district court, there is no liability on the state to pay any 
part of the expenses of keeping. the prisoner during his con- 
finement in the county jail. This was recently decided by 
the supreme court in Brown County ». Lampert, 107 N. 
W. 746. E 


Very respectfully, 
W. T. Tuomeson, Attorney General. 
February 11, 1908. By W. B. Rosr, Deputy. 


TAXATION—STATE PROPERTY—MUNICIPALITY. 


A municipality has no power to levy against state property, employed 
‘in the administration of the affairs of government, an assessment 
to pay the cost of opening a street. 

Prof. C. E. White, Superintendent of School for the Deaf, 
Omaha, Neb. 


Dear Sir: I have your recent favor, requesting the 
opinion of this department as to the power of the city 
of Omaha to levy an assessment against the property occu- 
pied by the School for the Deaf at Omaha, for the cost of 
grading an abutting street. ; 

The grounds occupied by the School for the Deaf at 
Omaha belong to the state and are devoted to a wise purpose 
of state government. ‘To concede to the municipality the 
power to levy such an assessment would imply authority to 
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create a lien and the right to sell the property for satis- 
faction thereof. It would further imply that the state could 
be made a defendant in a foreclosure suit, whereas the state 
cannot be sued except by its own consent. 

In my opinion, the city of Omaha can levy no assess- 
ment against any state property employed in the adminis- 
tration of the affairs of government. The general rule is that 
public property and the various ifistrumentalities of the 
government are not subject to taxation. (12 Am. & Eng. 
Ency Law, 367, and cases cited in Note 11.) 

While it may be conceded that the cost of opening 
and grading a street may be a benefit rather than a tax, the 
very nature of state property and the use to which it is de- 
voted forbid the adoption of a rule under which state property 
may be subjected to the payment of either taxes or the cost 
of improvements. 

In discussing the power of a city to impose on public 
property the costs of opening and grading a street, the 
supreme court of Illinois said: 

“But it may be said that this is not strictly a tax, but is a require- 
ment on the owner simply to pay the amount that his property is in- 
creased in value by the improvement, and does not operate as a burthen 
on the property. We are aware that such is the theory of these 
assessments, and that they differ materially from taxes; but it does not, 
therefore, follow, that public property may be assessed. A municipal 
corporation has no power to assess or exact from the state or the gen- 
eral government any sum for benefits conferred. The power to levy 
taxes or impose assessments for benefits can only be exercised on the 
governed, and not on the governing power, whether state or federal.” 
(Fagan v. City of Chicago, 84 M1., 234.) 

In my judgment the city of Omaha cannot make an as- 
sessment or-create a lien for the cost of grading a street 
across the grounds occupied by the School for the Deaf at 
Omaka, and, if there is any moral obligation resting on the 
state to assume such a burden, relief must come from the 


legislature and not from enforcement of a lien for taxes. 
Very respectfully, 
W.T .THompson, Attorney General, 
February 11, 1908. By W. B Ros , Deputy 
138 
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SCHOOL LAND—ALIENATION OF REAL ESTATE—LESSEE. 


It is illegal for.a lessee to sell any sand or stone from school land 
jheld by him under lease contract, though it does not damage the 
land. 


Hon. H, M. Eaton, Commissioner of Public Lands and Build- 
ings Lincoln, Neb. 


Dear Sir: I am in receipt of your letter of yesterday, 
submitting the following question and requesting an opinion 
thereon: 


“Ts it legal for a lessee to sell any stone or sand from school land 
held under lease contract, even though it does not damage the land?” 


The sand er stone on school land is the property of the 
state and a part of the realty. The lessee has no right, 
under his lease, to sell any sand or stone therefrom, because 
in so doing he is alienating so much of the real estate. 

Very respectfully 
W. T. THomrson, 
February 20, 1908. Attorney General. 


INSURANCE COMPANIES—INVESTMENT OF CAPITAL STOCK—REAL 
ESTATE. 


Capital stock of insurance companies may be invested in bonds and 
mortgages or unincumbered real estate within the state of Ne- 
braska. 


The investment of the capital stock of insurance companies in real 
estate is not alone dependent upon the immediate accommodation 
of the company in the transaction of its business, but has a right 
to anticipate the growth of its business and provide, within rea- 
sonable limits, for future necessities. 


Hon. John L. Pierce, Deputy Insurance Commissioner, Lincoln, 
Neb. 


Dear Sir: I have your letter of recent date, wherein 
you request the opinion of this department as to the kind 
of securities in which capital stock of an insurance com- 
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pany incorporated under sections 1 to 42, inclusive, chapter 
43, Compiled Statutes of 1907, may be invested. 

This question finds its answer in sections 6 and 16, 
chapter 43, Compiled Statutes of 1907, which shall be con- 
strued tm part materia, Section 6, chapter 43, declares as 
follows: 


“Tt shall be lawful for any insurance company organized under 
the act, or incorporated under any law of this state, to invest its capi- 
tal and the funds accumulated in the course of its business, or any part 
thereof, in bonds and mortgages or unincumbered real estate, within 
the state of Nebraska, worth double the sum loaned thereon, exclusive 
of buildings, unless such buildings are insured in some responsible 
company or companies and the policy or policies transferred to said 
company, and also in stocks of this state or stocks or treasury notes 
of the United.States, in the stocks and bonds of: any county or 
incorporated city in this state, which may have been therefore author- 
ized to be issued by the legislature of this state, and to lend the same, 
or any part thereof, on the security of such stock, or lands, or treasury 
notes, or upon bonds and mortgages as aforesaid, and not otherwise; 
and to change and reinvest the same in like securities, as occasion may 
from time to time require; but any surplus money over and above the 
paid up capital stock of any such company organized under this act 
or incorporated under any law of this state may be invested in or loaned 
upon the pledge of public stocks or bonds of the United States or of any 
one of the states, or stocks, bonds, or other evidence of indebtedness 
of any solvent, dividend-paying institution incorporated under the laws 
of this state, or of the United States, except their own stock; Provided, 
always, that the current market value of such stock, bonds, or other 
evidences of indebtedness shall be at all times, during the continuance 
of such laws, at least twenty per cent more than the sum loaned 
thereon.” 


From the foregoing it will be seen that it may invest 
its capital stock “in bonds and mortgages or unincumbered 
real estate within the state of Nebraska.” I direct particulas 
attention to this last quoted clause of the statute, for the 
reason it had been suggested. that the word “or” appear- 
ing in the Compiled Statutes between the words “mortgages” 
and “unincumbered real estate” was an error; that the en- 
rolled bill contained the preposition “on” instead of the cor- 
relative conjunction “or.” Upon examination which I have 
made of the enrolled bill, in the office of the secretary of 
state, I find that the word “or” is employed in the enrolled 
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bill the same as it appears in the printed statute. Hence, 
the capital stock of such insurance companies may be invested 
in unincumbered real estate. 

The provisions of section 6. however, when construed 
in connection with section 16, are modified and restricted in 
certain respects. I find that in section 16 the right of the 
company to invest its capital stock in real estate is limited. 
In this section it is provided: 


“No company organized under this act shall purchase, hold, or 
convey any real estate, save for the purposes and in the manner 
herein set forth, to-wit: First—Such as shall be requisite for its 
convenient accommodation in the transaction of its business.” 


These provisions of the act under which such insurance 
companies are incorporated, authorize, in my opinion, the 
investment of the capital stock of the company in real estate 
to be used as headquarters for offices and the like. : 

The amount of the capital stock of such companies as 
may be properly invested in real estate for this purpose is not 
alone dependent upon the immediate accommodation of the 
company in the transaction of its business, but the company 
has a right to anticipate the growth of its business and pro- 
vide, within reasonable limits, for future necessities. 

The question of what a corporation might invest in real 
estate, for the purpose of office accommodations, was in- 
volved and decided in the case of People v. Pullman Car Co. 
175 Ill., 125. ‘This is an action wherein the attorney general 
filed an information in the nature of a quo warranto against 
the Pullman Car Company. The charter of the company 
contained the following provision: 


“Tt may be lawful for the company hereby incorporated to pur- 
chase, acquire and hold such real estate as may be deemed necessary 
for the successful prosecution of their business, and may have power 
to sell and convey the same.” 


Under this provision the Car Company purchased a lot 
of ground at the corner of Michigan avenue and Adams 
street, in the city of Chicago, and erected a building thereon. 
The lot and building were estimated to be worth $2,000,009. 
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The Car Company occupied not more than half of said 
building, for the purposes of its own corporation business, 
and leased the balance to other persons for valuable consid- 
erations. ‘his was claimed by the state to be wlétra vires. 
The corporation set up, by way of defense, that it became 
impossible to rent proper general offices, that the general 
charge for poor offices was high and exorbitant, that in 
anticipation of future needs of the corporation it purchased 
the lots of ground and erected a nine story building thereon, 
kept its offices in about half of the building, and that in the 
future it would be necessary to use the entire building for the 
purposes of the corporate business. To this answer a 
demurrer was filed on behalf of the state, and the court on 
this subject said: 


“We think the plea presented a good defense to tne charses 
preferred in the information with reference to this building, The 
right of the appellee to construct an office building is indisputable, as 
so, also, is the right to select the most eligible and desirable site. Jt 
would be but a narrow and wholly unjustifiable view of this power to 
insist that in planning and constructing the building the corporation 
should leave out of consideration its probable prospective requirements, 
and should erect a building containing only as many rooms and offices 
as its present business might demand. The corporation had the right, 
as we think, to look to and prepare for the future. It was but true 
economy to do so, and if it proceeded in good faith, as we are to asume 
from the conceded averments of the plea it did, no reason is perceived 
why it should be deemed bound by law to permit such parts of the 
building as are not for the present required for the accommodation of 
its business, to remain vacant, but, on the contrary, that it might 
lawfully obtain such income from the rents of such rooms as might 
be possible until the growth or increase of its business demanded the 
additional rooms or offices.” 


On the same subject see 1 Clark & Marshall, Corpora- 
tions, p. 427; Simpson v. Palace Hotel Co., 8H. L. Cas., 712. 
I think the holding in the above quoted case is sound and 
is a proper rule to follow relative to the investment of 
capital stock of insurance companies in real estate, under 


our statutes, for the purposes indicated. 
Very respectiully. 
W. T. Txompson, 
February 22, 1908. Attorney General. 
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TAXATION—RAILROAD RIGHT OF WAY—ADJACENT PROPERTY. 


Acreage contained in a railroad right of way, procured by grant from 
the United States, may, for purposes of assessment, be deducted 
from farms owned by persons through which the right of way of 
said railroad passes. 


The depreciated value of land, by reason of a railroad right of way 
passinng through the same, procured by deed or condemnation 
proceedings, should be taken into consideration in the assessment 
thereof, and the several tracts of land should be assessed as 
units, making no deduction in acres therefrom by reason of 
such right of way. 


Leroy A, DeVoe, Esq, County Attorney of Keith County, 
Ogalatla, Neb. 


Dear Sir: I am in receipt of your letter of February 
14, stating that in making up the county tax-list, heretofore, 
acreage contained in the Union Pacific railroad right of way 
has not been deducted from the total acreage of the land 
through which the road passes, but all of such land is assessed 
as full acreage to the adjoining landowners. You submit the 
question as to whether this acreage contained in the railroad 
right of way should be deducted and no assessment of the 
same be made by the county assessors as part of the land. 

The policy of the revenue law is to tax a person for what 
he owns and not tax one for what is owned by another. 
The grant of land by the Congress of the United States to. 
the Union Pacific Railroad Company for right of way was a 
positive grant and does not, in my judgment, constitute a 
mere easement, and, for the right of way thus granted, 
deductions in acres, in my opinion, would be authorized from 
the farms owned by persons through which the right of way 
of said railway passes. 

You also state in your letter that a new Union Pacific 
Railroad extending along the north Platte river, through 
Keith county, has a number of straight warranty deeds, in 
which the number of acres are not stated. You submit the 
question as to whether or not the acreage contained in these 
grants should be deducted from the land through which the 
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road runs. You also say that the Burlington Railroad has 
purchased right of way in Keith county, but is not operating 
a railroad thereon. You submit the question as to whether the 
acreage included in the right of way should be deducted from 
the tracts of land through which the right of way extends. 

Section 2, article 9, of the constitution, contains the fol- 
lowing provision: 

“The property of the state, counties and municipal corporations, 
both real and personal shall be exempt from taxation, and such other 
property as may be used exclusively for agricultural and horticultural 
societies, for school, religious, cemetery, and charitable purposes, may 
be exempted from taxation, but such exemption shall be only by 
general law. In the assessment of real estate incumbered by public 
easement, any depreciation occasioned by such easement, may be de- 
ducted in the valuation of such property. The legislature may pro- 
vide that the increased value of lands by reason of live fences, fruit 


and forest trees, grown and cultivated thereon, shall not be taken 
into account, in the assessment thereof.” 


Ordinarily, in procuring rights of way for railroad com- 
panies, the only title that the railroads secure, either by deed 
or condemnation proceedings, is an easement thereover, for 
the particular purpose of the establishment of a public high- 
way. In such cases I think the proper way for the assessor 
to do is to take into consideration the value of the land, 
making due allowance for the depreciated value of the same 
by reason of this easement, and assess the several tracts of 
land as units, making no deduction in acres therefrom, by- 
reason of right of way. 

‘ Very respectfully, 
W. T. Tuomrson, 


February 24, 1908. Attorney General. 


ROAD OVERSEER—BOND—PAYMENT FOR LABOR. 


The board of county commissioners has no legal right to fix the bond 
of a road overseer at a sum greater than that provided by statute. 


The- county commissioners have no right to fix the amount of wages 
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which shall be paid by a road overseer for labor performed oa 
roads. 


O. E, Bozarth, Esq., County Attorney of Gosper. County, Fl- 
wood, Neb. X 


Dear Sire: I have yours of the oth instant, in which you 
ask for an opinion of this department on the following ques- 
tions: 

1. Has the board of county commissioners the right to fix the 
overseer’s bond at a greater sum than that provided by statute? 


2. Can the county commissioners fix the amount of wages to be 
paid by the road overseer for labor on roads? 

First. I think the statute fixing the bond for the 
overseer at $500 governs, and that the county board has 
no legal right to alter that provision. If at any time. the 
board should conclude that it ought to know the amount 
of money which has passed into the possession of the over- 
seer, and the manner in which it has been expended, it can 
resort to the section cited above and call upon him for a 
report and settlement. 


Second. I do not think the county commissioners 
have the right to fix the amount of wages which shall be paid 
by the overséer for labor performed on roads. | Under 
section 82b, chapter 78, Compiled Statutes of 1907, the road 
overseer is required to pay going wages, which I take ii 
means the customary and current wages for the time when 
the services are rendered. 4 


Very respectfully , 
W. T, Tuomrson, Attvrney General, 


By Grant G, Martin, Assistant Attorney General. 
March 138, 1908. 


COUNTY TREASURER—FEE—T AX DFED. 


The purchaser cannot be compelled to pay the county treasurer’s fee 
for making a deed under the scavenger act. 
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J. A. Douglas, Hsq., County Attorney of Rock County, Bassett, 
Web, 


Dear Sir: I have yours of the 2nd instant, in which 
you say that in your county a question has arisen, under 
the scavenger act, as to whether a purchaser shall pay the 
treasurer’s fee for making a deed or whether the same shall 
be paid by the county. 

As the act does not designate any special manner in 
which this fee shall be paid, the intent of the legislature must 
be gathered from the language used in relation to deeds. 
Section 41, article 1, chapter 77, Compiled Statutes of 1907, 
reads, in part, as follows: 

“Upon confirmation of sale it shall be the duty of the county 
treasurer to execute and deliver to the person or corporation in whose 


favor the order of confirmation was made, a deed of conveyance which 
shall ‘ve substantially in the following form:” 


The purchaser makes a bid upon the property offered 
for sale by the treasurer, the court then confirms the sale and 
orders a deed to the purchaser, and, as will be seen by the 
section quoted above, it is made the duty of the county 
treasurer to execute and deliver to the purchaser a deed of 
conveyance. It being the duty of the treasurer to deliver to 
the purchaser a deed, all that the treasurer can demand of the 
purchaser is the amount of his bid. If he had a right to 
demand any more, who would be able to prescribe the 
limitation of such demands? 

It is true the treasurer is entitled to his fee for 
making: the deed, but I think the better rule requires. that 
such fee be taken out of the amount paid by the purchaser. 
I find nothing in the act which indicates that the bidder 
assumes the payment of anything more than the amount 
of his bid. After the deed is delivered by the treasurer 
the purchaser, before he can secure certain other rights, must 
place the deed on record. The duty of the county ceases 
with its delivery. 

In other words, I find nothing in this law which would 
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impose upon a purchaser duties other than those which apply 
to one citizen buying from another. The vendor agrees 
to sell a piece of real estate for a stipulated sum. In ordinary 
transactions he must make a deed to the same. He cannot 
require the purchaser to pay for the deed or impose upon 
him the payment of more than the purchase price. 

Very respectfully, 

W. T. Txompson, -Aftorney General, 

By Grant G. Martin, Assistant Attorney General. 
March 13, 1908. 


TERMINAL TAXATION—RAILROAD COMPANIES—UNINCORPORATED 
VILLAGES. 


Villages incorporated after the 1st of March cannot require railroad 
companies to list their property for terminal taxation for that year. 

O. EF. Bozarth, Esq., County Attorney of Gosper County, El- 
wood, Neb. ; 

Dear Sir: J am in receipt of your letter of the 12th 
instant, in which you ask the opinion of this department 
based upon the following state of facts: 

The village of Smithfield, in Gosper county, was incorporated 
March 6, 1908. Can the railroad company, under the terminal tax 
law, be required to list its taxable property in this village, for 
the purpose of taxation, for the year 1908? 

Section 1 of the terminal tax law requires railroad 
companies to list their taxable property for the purpose 
of local taxation with reference to its amount, kind and 
value on the 1st day of March of the year in which it is listed. 
Section 9 requires the assessor to value and assess all the 
local property of each company in the village within his 
jurisdiction as of the 1st day of March of the current year. 

The duties enjoined upon both the railroad company 
and the assessor are fixed by law, and their performance is 
limited to a date prior to the incorporation of the village 
designated. From the above mentioned sections it appears 
quite plain to_me that the railroad company cannot be 
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required to furnish a list of its taxable property for a village 
which became incorporated after the 1st day of March. 
Under the general revenue law property is assessed as 
of the 1st day of April, and property coming into the pos- 
session of one after that date is not subject to taxation. The 
reasoning under that section is equally applicable to the 
one before us. 
Very respectiully, 
W. T. THompeson, Attorney General, 
By Grant G. Martin, Assistant Attorney General. 
March 16, 1908. 


GRAIN COMPANY—TAXATION. 


The average capital of a grain company should be assessed as well 
as its real estate and other tangible property. 


G. A. McCutchan, Esq,, County Attorney of Boyd County, 
Spencer, Neb. 


Dear Sir: I have yours of the 19th instant, in which 
you propound the following question and request the 
opinion of this department thereon: 


Should the capital of a grain company be assessed as well as 
its real estate and other tangible property? 


I take it that the dealer referred to by you comes under 
the provisions of section 66, article 1, chapter 77, Compiled 
Statutes, which is as follows: 


“Every person, company or corporation engaged in the business 
of buying and selling grain for profit, shall be held to be a grain broker, 
and shall at the time required by this act, determine under oath the 
average amount of capital invested in such business, exclusive of real 
estate or other tangible property, assessed separately, for the pre- 
ceding year, and taxes shall be charged upon such average capital the 
same as on other property. For the purpose of determining the aver- 
age capital, of such grain broker, the county assessor or deputy assessor. 
shall have the right. to. inspect all books of account and the check 
books of such grain broker and shall determine and fix the amount of 
such capital by such inspection.” 
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The real estate, if any, belonging to the company, and 
all of its tangible property, such as stock on hand, fixtures 
and equipment, should be assessed, and if these items do not 
include the whole of the capital invested in carrying on 
the business of such company the average capital in excess 
thereof should be determined by the assessor and added to 
the value of the-real estate and other tangible property 
which will constitute the total amount of the company’s 
assessment. For illustration,:if the grain company has a 
capital of $10,000 invested in business and it is ascertained 
by the assessor that of this amount $3,000 is invested in 
real estate and $2,000 in fixtures, equipment and stock on 
hand, these items making the sum of $5,000, which would 
be one-half of the capital invested, the remaining $5,000 
would be the capital in excess of the items mentioned and 
would also be subject to assessment. 

In some cases it would be difficult for the assessor to 
get at the average capital in excess of the real estate and 
other tangible property used in carrying on the business 
of the company. For the purpose of ascertaining the same 
the assessor may resort to the usual sources of information, 
such as inquiry among those familiar with the business, and, 
beside, the statute gives him the additional right to inspect 
all the books and checks of such company. 

In support of this position I refer you to Central Gran- 
aries Co. v. Lancaster County, 113 N. W. 119, 543, from 
which I quote the following: 

“Tf the real estate and other tangible property which is assessed 
is not equal to the money and property used in the business on an 
average during the year then he is to add to the value of the real 
estate and tangible property an assessment of the average amount of 


capital in excess of the real estate and tangible property.” (Central 
Granaries Co. v. Lancaster County, 118 N. W. 544.) 


Very respectfully, 
W. T. Tuomrson, Attorney General, 
By Grant G. Martin, Assistant Attorney General. 
March 20, 1908. 
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TAXATION—DELINQUENT TAXES—COLLECTION. 


Taxpayers cannot escape the payment of delinquent taxes or interest 
because of the negligence of officers in making collections. 


a county board has no right to remit interest on delinquent taxes. 


SF. P. Baldwin, Esq., County Attorney of Thayer County, Hebron, 
Neb. 


Dear Sir: I have yours of the 20th instant, in which 
you say that the county treasurer of your county has under 
taken, under the direction of the board of county commis- 
sioners, to collect all delinquent personal taxes, some of 
which are about twenty years old, and that he is opposed in 
his efforts to collect such taxes on account of the interest be- 
ing so great. You say you know of no law authorizing the 
county board to remit any of the interest or any part of the 
taxes, and write to know what the opinion of this department 
is as to the validity of taxes which have been uncollected for 
so many years. 

Like yourself, I know of no law authorizing the county 
board to remit any tax or interest thereon. Taxpayers 
cannot be relieved from the payment of their taxes simply 
because the officers have neglected to perform their duty 
in enforcing the collection of the same. Section 144, article 
1, chapter 77, Compiled Statutes of 1907, provides as follows: 


“No demand for taxes shall be necessary, but it shall be the duty 
of every person subject to taxation to attend at the treasurer’s office 
and pay his taxes.” 


This is sufficient to show that the taxpayer cannot escape 
the payment of delinquent taxes because of the negligence 
of the officers whose duty it is to make the collections. 
Not only does the law not provide for the remitting of taxes 
by the county board, but it expressly provides that in case 
any tax is discharged or released by the county board the 
amount thereof may be recovered from the members of the 
board and the sureties on their bonds. The law in relation 
thereto is as follows: 
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“No county or town board, city council, or village trustees, shall 
have power to release, discharge, remit, or commute any portion of the 
taxes assessed or levied against any person or property within their 
respective jurisdictions for any reason whatever. Any taxes so dis- 
charged, released, remitted, or commuted, may be recovered by civil 
action from the members of any such board, council, or trustees, and 
the sureties on their official bonds at the suit of any citizen of the 
county, township, city or village, as the case may be, and when 
collected shall be paid into the proper treasury.’’ (Compiled Statutes 
of 1907, ch. 77, art. 1, sec. 164.) 


To this there are two exceptions provided for in 
section 162 of the revenue law. First, if the taxpayer can 
show that the property on which the tax was levied was not 
liable to taxation, second, that said property has been twice 
assessed in the same year and the taxes paid thereon, he may 
pay the same under protest and by compliance with the pro- 
visions of said section be reimbursed by the county. Outside 
of these two exceptions the county board should refuse to 
release or remit taxes for any reason whatever. 

Very respectfully, 
W, T. Tuomrson, Attorney General. 
By Grant G. Martin, Assestant Atior ney General. 
March 23, 1908. 


TAXATION—NOTES AND MORTGAGES—CREDITS. 


A note with mortgage taken in exchange for property is a credit 
which may be offset by bona fide debts. 


A note with mortgage which represents moneys loaned or invested is 
not subject to be offset by debts owing BY the taxpayer at the 
time of the assessment. 


The assessor may assess notes and mortgages representing moneys 
loaned and invested to the person believed to be the owner thereof, 

J. M. Galloway, Esq., County Attorney of Saunders County, 
Wahoo, Neb. 


Dear Str: I am in receipt of your letter of yesterday, 
submitting certain questions relative to the subject of 
taxation. 
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Your first inquiry is, does the decision in the case of 
Oleson v. County of Cuming. filed March 19, hold that no 
mortgages are subject to taxation if the owner owes an in- 
debtedness equal to the mortgages. You are advised that 
the holding in this case is as follows: 


«A note and mortgage taken in exchange for property is not 
‘money loaned and invested’ within the meaning of the statute, but is a 
‘credit’ from which the holder may deduct the just debts by him owing 
at the time of making his tax return.” 


Your second inquiry is, would not this practically place 
mortgages-altogether out of the power of assessors to assess 
and would not vast wealth thus escape taxation. In the case 
Lancaster County v. McDonald, 103 N. W. 78, the court 
held as follows; 

“The statute distinguishes between items of property to be sched- 
uled for taxation. The other items named in the schedule are not to be 
considered as credits, so as to allow indebtedness to be deducted there- 
from. Notes and mortgages which represent moneys loaned or in- 
vested are not subject to such deduction.” 

The holding in the Oleson Case is not in conflict with the 
decision in the. McDonald Case, but in harmony therewith. 
Under the facts in the Oleson Cuse the court held that a note 
and mortgage taken in exchange of property did not 
represent money loaned and invested, and for that reason 
was a credit which might be offset by bona fide debts. 

The holding of the court on this question up to this time 
is that notes and mortgages representing moneys loaned 
and invested are not subject to be offset by debts owing by 
the taxpayer at the time of the assessment. 

In answer to the other questions submitted I have this 
only to say, that where an assessor has reason to believe, 
from the condition of the records or other competent evi- 
dence, that a person is the owner of notes and mortgages 
representing moneys loaned and invested he has the right 
to assess the same against the person so believed to be the 
owner thereof. When a person is thus assessed and in fact 
he is not the owner of such notes and mortgages, he has the 
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tight to appear before the cotinty board of equalization and 
have such items stricken from his tax schedule, if he can sat- 
isfy the board that he was not the owner thereof and was not 
the proper person to be assessed therefor. In the event that 
the evidence is hot sufficient to warrant the assessor in 
placing property believed to be owned by the taxpayer on his 
schedule of property assessed against him, he has a right to 
appear before the county board of equalization and disclose 
any facts which would warrant an investigation in relation 
thereto. The county board has ample jurisdiction and 
authority to compel the person thus believed to be the owner 
of property which has not been listed and assessed against 
him, to appear and give evidence in relation thereto and also 
to call any other witnesses which it believes can furnish evi- 
dence bearing on the subject. After a hearing has been had, 
the board ordinarily can do full justice in the premises by 
assessing the property to such persons as may be subject to 
assessment therefor. The same is true in regard to bank 
deposits. While the assessor, or his deputies, has limited or 
no authority in compelling the production of books and the 
examination of witnesses for the purpose of uncovering 
property and ascertaining to whom the same should be 
assessed, the county board of equalization, as before sug- 
gested, has this unquestioned authority, and it is its duty to 
exercise it and make full and complete inquiry by requiring 
the appearance of witnesses and the production of books and 
documents bearing on the subject, to the end that all prop- 
erty subject to taxation may be listed and assessed to the 
proper person or persons. 
Very respectfully, 
W. T. THompson, 
March 24, 1908. Attorney General. 
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TAXATION—PROPERTY OF DECEASED PERSON. 


All property of a deceased person in possession or control of an admin- 
istrator April 1, should be listed by him in his name as such admin- 
istrator. — 


Where property is assessed to a person in a representative capacity, 
such person has a lien upon such property for taxes thereon until 
he is indemnified against the payment thereof. 

E. E. Ross, Esq., County Attorney of Merrick County, Central 
City, Neb. 


Dear Sim: I have your letter of April 1, relative to the 
assessment of property of a deceased person in the hands 
of an administrator. You submit three questions in con- 
nection therewith and request the opinion af this department 
thereon: 


1. Is the administrator, when called upon by the assessor, re- 
quired to list this property for taxation in Merrick county for the 
year 1908? 


2. If so, in whose name should it be listed? 


3. If required to be listed in the name of the administrator, how 
can he preserve his lien on such property? 


First. Under the revenue law of this state all property 
subject to taxation shall be listed by the party whose duty it 
is to list property in his possession or under his control 
on the first day of April. Subdivision 6, section 28, article 1, 
chapter 77, Compiled Statutes of 1907, provides that such 
property as you describe shall be listed by the administrator. 


Second. In my judgment, this property should be 


assessed in the name of the administrator of the estate of 
,or to , as the administrator of the 


estate of —— 


Third. Under section 16 of the revenue law where prop- 
erty is assessed to a person in a representative capacity or for 
another, such person has a lien upon such property for taxes 
thereon until he is indemnified against the payment thereof. 
1 my judgment, he would be entitled to retain a sufficient 

1 : 
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amount of any money or prope:ty in his hands to enable him 
to satisfy the taxes that might be levied against the assess- 
ment so made or until indemnified therefor. 
: Very respectfully, 
W. T. Tuompson, 
April 4, 1908. Attorney General, 


DISTRESS WARRANTS—FEES OF OFFICERS—DELINQUENT PERSONAL 
TAXES—SETTLEMENT. 


An officer charged with the duty of executing a distress warrant for 
the collection of delinquent personal taxes, is not entitled to fees 
unless he makes a collection. 


The county board is authorized to strike personal taxes from the tax 


list where it is impossible to collect them after due diligence for 
two years. 


Property of a deceased person is subject to the payment of tax liens. 


L. H, Cheney, Esq., County Attorney of Frontier County, Stock- 
ville, Neb, 


Dear Sir: I beg to acknowledge receipt of your letter, 
requesting the opinion of this. department in reply to the 
following inquiries: 


“An examination of the tax books of Frontier county shows a 
large amount of unpaid personal tax delinquent prior to 1903. What 
arrangement can a county legally make with a special collector ap- 
pointed by the cotnty treasurer to whom distress warrants are de- 
livered, for services rendered, where no tax is collected, 

a. Where party distressed holds proper tax receipt. 

b. Has moved from the state. 

c. Has moved to another county in the state. 

d. Where party distressed is dead. ‘ 

e. Where present address is secured; this information being ob- 
tained by collector can such collector be legally allowed postage and 
stationery by the county commissioners? 


“What is the usual plan taken by counties to collect, settle and 
charge off delinquent personal taxes?” 

The fees of an officer for serving a distress warrant and 
collecting taxes thereunder are fixed by statute. (Compiled 
Statutes, ch. 77, art. 1, sec. 156.) These fees are the measure 
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of the officer’s compensation for such services, and the 
county board cannot provide otherwise by contract. This 
department has already held that an officer charged with the 
duty of executing a distress warrant for the collection of 
delinquent personal taxes is not entitled to fees unless he 
makes a collection. (Opinions of Attorney General, 1905- 
1906, p. 188.) It follows that where an officer especially 
appointed to execute distress warrants fails to make collec- 
tion of taxes because the tax debtor has a receipt, or has 
moved out of the state, or has moved to another county, the 
county is under no legal obligation to allow compensation. 
I do not observe in the statute any provision imposing upon 
such a special officer a duty requiring the use of stationery 
or postage, or making the county liable for such expenses. 

In reply to the question, “what is the usual plan taken by 
counties to collect, settle and charge off delinquent personal 
taxes,” I beg to suggest that under the new revenue law 
collection may be made either by distress warrant or by suit. 
(Compiled Statutes, Ch. 77, art. I, secs. 154, 159.) Taxes 
can only be discharged by payment, but section 165, article 1, 
chapter 11, Compiled Statutes, authorizes the eounty board 
to strike personal taxes from the tax list, where it is impos- 
sible to collect them after due diligence for two years. 

As to the inquiry, “where the party distressd is dead,” 
I am of the opinion that property of a deceased person is 
subject to the payment of tax liens, but in other respects the 
answer to your question may be found in Job, IIIz17: 

“There the wicked cease from troubling; and there the weary be at 


Very respectfully, 
W, T. THompson, 
April 9, 1908. Attorney General. 


STOCKY ARDS—NUISANCE—STATE RAILWAY COMMISSION. 


The Nebraska State Railway Commission should decline to entertain 
a complaint to abate a stockyards nuisance. 


Nebraska State Railway Commission, Lincoln, Neb. 


GentLemEN: I have the honor to advise you that I have 
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examined into the jurisdiction of the Nebraska State Railway 
Commission to hear and determine the complaint of A. A. 
Armitage against the Chicago, Burlington and Quincy Rail- 
Road Company. 

Complainant asserts that the railroad company ex- 
tended its stockyards at Kenesaw to a point within seventy- 
six feet of his residence and there created and now maintains, 
a nuisance which is injurious to the persons and property — 
of himself and family. The Nebraska State Railway Com- 
mission is asked to abate this nuisance by requiring the 
railroad company to relocate its stockyards at a place suit- 
able for the purposes thereof. 

No complaint is made of the capacity or sufficiency of 
the stockyards in connection with the transportation of live 
stock, of the rates or charges, or of the care or safety of 
live stock. The only purpose of the complaint is to abate 
the nuisance and to prevent resulting injury. 

The jurisdiction of. the courts to grant: such relief is 
unquestioned, but of the jurisdiction of the Nebraska State 
Railway Commission there is grave doubt. In my opinion 
the matter should be presented to a tribunal where the 
jurisdiction cannot be controverted, and for these reasons, 
I think, the Nebraska State Railway Commission should 
decline to entertain the complaint. 

Very respectfully, 
W. T. Txompson, 
April 9, 1908. Attorney General. 


RAILROAD COMPANY-——CARETAKER OF LIVE STOCK—RETURN TRANS- 
PORTATION. 


A railroad company can legally refund the cost of return transportation 
to a caretaker of live stock, if there was no time limit for the 
return transportation in the contract of shipment and no published 
rules or regulations of the company fixing a limitation of return 
transportation. 
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A railroad company has the right to fix a reasonable time limit in its 
contracts of shipment within which it will, without further con- 
sideration, furnish return transportation to caretakers of live 
stock. 


Nebraska State Railway Commission, Lincoln, Neb. 


GrnTLEMEN: I have your communication, relative to 
the legal right of a railroad company to limit the time for 
return transportation to caretakers of live stock. You say 
that under a contract for the carriage of live stock, entitling 
a person to transportation from the shipping point to the 
destination of such shipment and transportation back to the 
point from which the shipment was made, a party pre- 
sented himself and offered to surrender his contract to 
the railroad company and demanded return transportation, 
after the expiration of thirty days, which return trans- 
portation was refused. You want to know if a refund by 
the railroad company can legally be made to this party 
for the amount required to be paid for a ticket from 
the point of destination of the shipment of live stock 
to the point from which it was shipped. If there was 
no.time limit for the return transportation in the contract of 
shipment and no published rules or regulations of the com- 
pany fixing a limitation for return transportation, I am of 
the opinion that the railroad company can legally refund 
the cost of the return transportation. 

You also demand an opinion of this department upon 
the following question: 

“Ts a railroad company within its rights in fixing a limit for return 
transportation?” 

The statute authorizing the granting of transportation 
to caretakers of live stock does not place any time limit upon 
return transportation. (Compiled Statutes of 1907, ch. 72, 
art. I sec. 6.) Wherein a statute of this nature, or in a 
contract, an act is required to be done or performed by one 
party and no definite time is fixed for the performance, it 
is an elementary principle of construction that a reasonable 
time is understood or implied. I am of the opinion, there- 
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fore, that as the law now stands, and in the absence of a 
rule or order established by the Nebraska Railway Com- 
mission on the subject, a railroad company has the right 
to fix a reasonable time limit in its contracts of shipment 
within which it will, without further consideration, furnish 
return transportation to caretakers of live stock. 
Very respectfully, 
W. T. THomrson, 
April 14, 1908. Attorney General. 


NEBRASKA STATE RAILWAY COMMISSION—ORIGINATING AND DES- 
TINATING CARRIER—TRANSPORTATION CHARGES. 


Before receiving or accepting property for transportation, a common 
carrier may demand transportation charges in advance. 


The Nebraska State Railway Commission has no authority to impose the 
burden upon a destinating carrier to advance the charges due to 
a forwarding carrier. 


A common carrier may lawfully accept advance charges on certain com- 
modities, and may refuse to pay or accept the charges on other 
commodities on shipments or routings of like character. 


Nebraska State Railway Commission, Lincoln, Neb. 


GeyTLEMEN: You submit a letter in which you request 
an opinion of this department on the following questions: 


“1. When two common carriers have a junction point, is it within 
the power of the Railway Commission to compel the originating car- 
rier to deliver a shipment to the destinating carrier without first re- 
ceiving its freight charges, and await the collection of the originating 
carrier's freight charges by the destinating carrier? 


“2. In such a case, has the commission the power to compel the 
destinating carrier to pay the advance charges on such shipment to 
the originating carrier upon the delivery by the latter of such shipment, 
and prior to the collection of such charges from the consignee? 


“3. Is it now lawful for a common carrier to pay or accept the 
advance charges on certain commodities in shipments of this character, 
and refuse to pay or accept the advance charges on other commodities 
in shipments or routings of like character?” 


It is the duty of all common carriers, whether connect- 
ing carrier or not, to accept and transport all goods properly 
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tendered. .The originating carrier may tender goods 
received from a shipper to the destinating carrier, and the 
destinating carrier must accept the goods and forward them 
to the destination. In such cases the originating carrier is 
acting as the agent of the shipper, and the relationship, the 
liabilitiesand the rights do not necessarily change because one 
railroad may receive freight tendered it by another railroad 
company which is a connecting common carrier and acting 
only as the agent of the shipper. One railroad tendering 
goods as agent of the shipper may demand whatever the 
shipper might demand, but it cannot demand more. Any 
carrier, whether an originating or destinating carrier, has 
the right to demand pay in advance for the transportation 
of property before receiving the same. A railroad company, 
whether connecting carrier or otherwise, cannot be required 
to accept freight for-transportation and have the condition 
imposed upon it that it advance back charges to originating 
carriers. In my judgment a railway commission cannot 
impose the burden upon the destinating carrier to advance 
the charges due to a forwarding carrier. When goods are 
received without payment in advance being demanded by 
the originating carrier, it becomes the duty of such carrier 
to transport them to their destination or to deliver them to 
the next receiving carrier. If the charges of the originating 
carrier are not paid by the destinating carrier, the latter 
carrier has a lien upon the property for the cost of trans- 
portation and may not deliver the same until the charges of 
both the originating and destinating carrier are paid. ‘The 
foregoing will answer the first and second propositions 
submitted. 

In Oregon Short-Line & U.N. Ry, Co. v. Northern Pac. 
R. Co.,(C. C. A.) 61 Fed. 158, it was held as follows: 

“The provision requiring carriers to afford all reasonable, proper, 
and equal facilities for interchange of traffic, and forbidding discrimi- 
nation between connecting lines (section 3, cl. 2), is not violated by 


receiving and forwarding, without prepayment of freight or car mileage, 
cars of other companies containing goods coming from_one locality, 
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‘and refusing to do so, unless prepayment is made, when the goods are 
from a different locality.” 


In Little Rock & M. R. Co. v, St. Louis 8S. W. Ry. Co. 
(C. C. A.) 63 Fed. 775, it was held: 


“An interstate carrier does not subject another carrier to an ‘un- 
due or unreasonable disadvantage (Interstate Commerce Act, sec. 3, 
cl. 2) by exacting the prepayment of freight on ail property received 
from it at a given station, although it does not require charges to be 
paid in advance on freight received from other individuals and com- 


peting carriers at such station. 59 Fed. 400, affirmed. 


“An interstate carrier which enters into an arrangement with a 
connecting carrier for through billing, rating, and loading, and for 
the use of its tracks and terminals, is not obliged to make the same 
arrangement with other connecting carriers, though the physical fa- 
cilities for an interchange of traffic are the same. 59 Fed. 4096, 
affirmed.” 


In Little Rock & M. R. Co. v. St. Louis Lo Mid S.Ry.Co. 
(C. C. A.) 41 Fed., 559, it was held: 

“A court of equity has no power, either at common law or under the 
interstate commerce act, to compel a railroad company to enter into 
a contract with another company for a joint through rate and joint 
through routing of freight and passengers.” 


In Oregon Short-Line & U. N. Ry. Co. ». Northern Pac. 
R. Co.,(C. C. A.) 51 Fed., 465, it. was held: 


“In the absence of any regulation by law or custom, a railway 
company receiving freight from a connecting line is not required to 
advance or assume payment of the charges due thereon for transpor- 
tation from the point of origin to the point of connection. 


“In the absence of any arrangement between connecting rail- 
way companies, there is no obligation on the part of either to honor 
passenger tickets issued by the other.” 


In Southern Indiana Exp. Co. v. United States Exp. Vo. 
88 Fed. 659, it was held: 


“The rules of the common law do not require a carrier to receive 
goods for carriage, either from a consignor or a connecting carrier, 
without prepayment of its charges if demanded, nor to advance the 
charges of a connecting carrier from which it receives goods in the 
course of transportation; nor can it be required to extend such credit 
or make such advances to one connecting carrier because it does so to 
another.” 
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On the third proposition, I am of the opinion that 
since a common carrier may accept or refuse to receive or 
accept all shipments offered until its transportation charges 
are tendered, it may lawfully accept the advance charges 
on certain commodities and may refuse to pay or accept the 
advance charges on other commodities on shipments or 
routings of like character. The principle involved in this 
proposition is largely one of extension of credit. There 
may be many commodities which a railroad company might 
reasonably accept for transportation, without demanding the 
payment of its transportation charges in advance, and rely 
on the article transported and its carrier’s lien thereon for its 
pay, while other articles, such as perishable goods, could 
not safely be looked to as security for the payment of its 
charges. 

Very respectfully, 
W. T. THompson, 
April 14, 1908, Attorney General. 


LIQUOR LICENSE—SIGNERS OF PETITION—DISQUALIFICATION YO ACT. 


A petitioner for a liquor license cannot, as member of a city council or 
village board of trustees, act on such petition. 


G, A. McCutchan, Esq., County Attorney of Boyd County, 

Spencer, Neb. 

Dear Str: J am in receipt of your letter of April 18. 
saying that at your village election there were elected two 
persons as members of the village board of trustees who had 
signed a petition for liquor license, You submit the follow- 
ing question in relation thereto: 


“How, now, and when, should they proceed to have their names 
taken off the petition and after their names are off will they have 
right to vote on the issues of a license as prayed for in said petition?” 


It has been repeatedly held by the supreme court of 
this state that where, in an application to a city council or a 
village board of trustees, a member of such council or board 
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of trustees has signed a petition for liquor license to be 
granted to a certain person to sell intoxicating liquor in such 
village, he thereby debars himself of the right to act on 
such petition. In other words, he cannot be petitioner and 
judge in the same case, and if without his vote the board 
is equally divided no valid license can be issued. ‘The dis- 
qualification is founded upon the fact that by signing the 
application he has become interested in the issuing of the 
license or at least has prejudged the case and his disqual- 
ification is, therefore, not removed by withdrawing the peti- 
tion, erasing his signature, obtaining others in its stead, and 
refiling the petition sochanged, (Hoster v. Frost, 25 Neb. 731; 
State ew rel Cornell v. Kaso, 25 Neb. 607; Powell v. Eagan, 42 
Neb. 482., : 
Very respectfully, 
W. T. Tompson, 
April 20, 1908. Attorney General, 


COUNTY BOARD—COMMUTATION OF TAXES. 


The county board has no authority to direct the county treasurer to 
accept a part of the taxes due on lots in villages in full settlement 
of all taxes due thereon. ‘ 


W. H. Miller, Esq., County Attorney of Franklin County, 
Bloomington, Neb. 


Dear Six: Your letter of May 11 received, relative to 
the right of the county board to authorize the county 
treasurer to accept a part of the taxes on lots in villages 
in full settlement of all taxes and give a receipt therefor. 
You submit the question as to whether or not the county 
board has the right, under the law, to make such an order 
and direct the county treasurer to carry the same into effect. 

Section 4, article 9, of the constitution, declares: 


“The legislature shall have no power to release or discharge any 
county, city, township, town or district whatever, or the inhabitants 
thereof, or any corporation, or the property therein, from their or its 
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proportionate share of taxes to be levied for state purposes, or due any 
municipal corporation, nor shall commutation for such taxes be au- 
thorized in any form whatever.” 


What the legislature may not do or authorize to be done 
in this behalf cannot be done or authorized to be done by the 
county board or any other officer or officers of the county. 
(State v, Graham, 17 Neb. 43; State v. Poynter. 59 Neb. 417., 

Your question, therefore, is at the present time not an 
open one but one which is foreclosed by the*constitution of 
the state of Nebraska and the decisions above cited. 

Very respectfully 
: W. T. Tuomrson, 
May 11, 1908. Attorney General. 


CouNTY ATTORNEY—DUTIES—PURE-FOOD LAW 


The duty of the county attorney to enforce the pure-food law may re- 
quire him to make and file complaints. 


G. A. Eberly, Exsq., County Attorney of Stanton County, Stan- 
ton, Neb. : 


Dear Sir: I have received from the chief executive the 
following instructions : 


“The correspondence between George Eberly, county attorney of 
Stanton county, Neb., and J. W. Johnson, deputy food commissioner, is 
herewith attached. 


“Mr. Eberly contends that it is not his duty to sign the complaint 
in the cases cited. Please inform him what you consider are his duties 
in these cases and instruct him to act accordingly.” 


Through the correspondence to which his excellency 
adverted in the foregoing instructions I learn the following 
facts: C. Kautzman and W. Hollstein, of Stanton, have 
been guilty of violating the pure-food law of this state. The 
law was violated in Stanton county by the sale of. Hamberger 
and sausage containing sulphites. These meats so adulter- 
ated were sold in Stanton county, analyzed by the state 
chemist, and the analysis and his affidavit showing the facts 
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were forwarded to and received by you as county attorney, 

with a request by the deputy food commissioner to enforce 

the law in Stanton county against the persons named. In 

addition to the food commissioner’s statement, that the 

sulphites disclosed by the chemist’s analysis were harmful 

and injurious to the human system, you were referred to 

Bulletin 84 in which Dr. Wiley, of the National Pure-Food 

Department, describes the effects of sulphites and declares ° 
they are injufious to health and unlawful when used in 

foods. You were also notified by the food commissioner that 

any well informed physician would testify that sulphites in 

food are injurious to health. ‘The statute violated, and which 

makes unlawful the sale of food containing sulphites, de- 

clares: 3 S 

« “Tf it contain any added poisonous or other added deleterious 

ingredient which may render such article injurious to health.” (Com- 

piled Statutes, ch. 33, sec. 7.) 


‘The correspondence enclosed with his excellency’s com- 
munication to me also shows that the evidence of violations 
of the law was so conclusive in the instances stated that you 
advised the food commissioner of your belief that “all con- 
cerned will_plead guilty.” In any event, the food commis- 
sioner furnished you in legal form all the evidence and 
instructions necessary to show that the persons accused 
violated the pure-food law in Stanton county. Notwith- 
standing these facts, you have respectfully declined, for 
reasons courteously stated in your correspondence, to swear 
to complaints against W. H. Hollstein and Carl Kautzman 
for selling food meats containing sulphites. F 

Under the facts stated it is your duty, as county attor- 
ney, in enforcing the pure-food law in Stanton county, to 
make and file complaints. Among other duties imposed 
by the pure-food law upon county attorneys is the following: 

“If it shall appear from the report of the chemist or otherwise 
that any of the provisions of this act have been violated, the deputy 


commissioner shall certify the facts to the proper county attorney with 
a copy of the results of the analysis duly authenticated by the chemist 
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under oath. Jt shall be the duty of every county attorney to whom the 
deputy commissioner shall report «ny violition of this act, to cause pro- 
ceedings to be commenced and prosecuted without delay for the re- 
covery of the fines and penalties in such cases provided.” (Compiled 
Statutes, ch. 33, sec. 5.) 


This statute is peremptory. It declares that “it shall be 
the duty of every county attorney to whom the deputy 
commissioner shall report any violation of this act, to cause 
proceedings to be commenced and prosecuted without delay.” 
The county attorney must ‘‘cause proceedings to be com- 
menced.”? Causing them to be commenced is not made to 
depend upon any contingency. The statute does not say 
that the county attorney shall commence proceedings if the 
deputy food commissioner, or some one else, volunteers 
to make the complaint. It does not say the county 
attorney may direct the food commissioner to swear to a 
complaint. ‘The food commissioner’s duties are prescribed 
by statute and he has no other duties. Swearing to com- 
plaints is not one of the food commissioner’s duties enumer- 
ated by statue. It is, therefore, not his duty to do so. The 
county attorney must cause the proceedings to be commenced 
and this includes the necessary steps. If no one volunteers 
to swear to a complaint, the county attorney is not for that 
reason absolved from his duty to cause proceedings to be 
commenced. Enforcement of the pure-food law and protec- 
tion of the public from the lawlessness of those who sell 
poisoned food in Stanton county do not depend upon the 
voluntary action of the food commissioner or others in 
making complaints. Enforcement of the pure-food law and 
the protection of the public have not been left in so pre- 
carious a situation. If people were dying daily in Stanton 
county fromethe effects of poisoned milk sold in violation 
of the pure-food law, could the county attorney justify a 
failure to cause prosecutions to be commenced by saying 
that the pure-food commissioner refused to swear to a 
complaint? He could not, nor can he in the present cases. 
Public policy forbids such a rule. If the county attorney 
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cannot find a complainant where his duty to prosecute under 
the pure-food law is clear, he must make the complaint 
himself. 

‘This provision of the pure-food law is necessary to make 
it effective. ‘The protection of public health has been 
the grave concern of government from ancient times. Food 
commissioners and boards of health have in recent years 
accomplished marvels. The present activity in passing and 
enforcing pure-food and health laws is the effort of govern- 
ment to give society the benefit of modern research and 
scientific skill on these subjects. ‘The spirit as well as the 
letter of these laws should be observed by the law officers of 
the state, and, in my judgment, both require the county 
attorney to make complaints whenever they become neces- 
sary in punishing violators of the pure-food law. 

This being my opinion as to the law and your duty, 
nothing remains under my instructions from the chief exec- 
utive but to request you to proceed accordingly. 

Very respectfully, 
W. T .Tuomrson, Attorney General, 
May 28, 1908. By W. B. Ross, Deputy. 


LOTTERY. 


A scheme embracing the elements of consideration, chance and prize is 
a lottery. 


C. £. Sandall, Esq., County Attorney of York County, York, 
Neb. 


Dear Sir: [ have your favor, asking for the opinion of 
this office as to whether the scheme disclosed by the fol- 
lowing advertisement of a merchant is a lottery » 

“HOW YOU MAY OBTAIN A PIANO FREE. 


We have Twenty Pianos that Must be Sold Regardless of Cost by 
June 1, 1908. The parties purchasing one of these pianos between 
May 22nd and June 1, 1908, will be given an opportunity of getting 
their piano free of charge. When twenty pianos are sold all of the 
twenty purchasers’ (everyone that purchases a piano at sale included, no 
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one omitted) names will be placed in a box and drawn out by the 
judges, one, by one, and the last name of the sale purchasers drawn out 
of the box will be refunded their money paid on their piano and be 
given a bill of sale in full FREE for a high grade piano, no matter 
what price paid, or what piano or terms. 

SOMEONE MUST GET A PIANO FREE OF COST.” 


‘Three elements are necessary to a lottery—considera- 
tion, chance and prize. ‘The scheme disclosed by the fore- 
going advertisement embraces all the elements of a lottery. 
The consideration is the price paid for a piano. ‘The method 
of drawing furnishes the chance, being practically the same 
used in an ordinary lottery. The prize is the return of the 
consideration paid for the piano, or the piano itself. The 
scheme is, therefore, a lottery and a plainer case could not 
well be imagined. I see no reason for dispute about the 
correctness of this proposition. 

Very respectfully, 
W. T. Tuomrson, Attorney General. 
June 6, 1908. A By W. B. Rosn, Deputy. 


PERSONAL PROPERTY—TAXATION—ESTATE OF DECEASED. 


Grain raised and temporarily stored on a farm should be listed and 
assessed for taxation in the township, school district, city or village 
where the owner resides, if a resident of the county or state. 


The personal property of an estate of a deceased person should be listed 
for taxation by the executor or administrator at the place where 
he is required to list and assess his own personal property. 


C. P, Anderbery, Esq., Gounty Attorney of Kearney County, 
Minden, Neb. 


Dear Sir: J have your letter of recent date, submitting 
certain questions and requesting an opinion thereon. ‘The 
first question you submit is: 


“Where should grain, raised on a farm and stored thereon tem- 
porarily, be assessed when the owner of the farm and of the grain lives 


an 


in another township, school district, city or village? 


Section 29, revenue law, provides as follows: 
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“Personal property, except such as is required in this chapter to 
be listed and assessed otherwise, shall be listed and assessed in the 
county, precinct, township, city, village, and school district where the 
owner resides, except that property having a local situs, like grain 
elevators, lumber yards, or any established business, shall be listed and 
assessed at the place of such situs.’’ (Compiled Statutes, ch, 77, art. 1, 
sec. 29.) 


The language above quoted seems to be free from 
ambiguity, and makes it reasonably certain to my mind that 
the property should be listed and assessed for taxation in 
the township, school district, city or village where the owner 
resides, if a resident of the county or state. 

Your next question is: 

“Should the personal property of an estate be listed for taxation 


where the personal property actually is or where the administrator or 
executor resides whose duty it is to list the same for taxation?” 


Subdivision 6, section 28, revenue law, provides that the 
property of the estate of a deceased person shall be listed for 
taxation by the executor or administrator, Section 4o 
provides that persons required to list property on behalf of 
others shall list it in the same place where they are required 
to list their own. By virtue of these two provisions of the 
revenue law I am led to the conclusion that unless the per- 
sonal property is such as has a local situs, like grain ele- 
vators, lumber yards, ete., it should be listed for the purpose 
of taxation by the executor or administrator at the place 
where he is required to list and assess his own personal 
property. 

Very respectfully, W. T. THompson, 
June 10, 1908. Attorney General, 


TAX SALE—REDEMPTION UNDER SCAVENGER LAW. 


Under the scavenger law no redemption from tax sale can be made by 
the owner of the fee or by the owner of the tax sale certificate for 
less than the amount of the decree, interest, costs and subsequent 
taxes paid. 
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Leroy A. DeVoe, County Attorney of Keith County, Ogalalla, 
Neb. 


Dear Sir: [am in receipt of your letter of June 8, sub- 
mitting the following question and asking an opinion 
thereon: 


“Under the scavenger law is the county treasurer permitted, 
after the premium period has expired, to receive and cancel such sales 
and thereby cancel all the taxes included in the decree, penalties and 
costs without requiring such holder to pay these amounts?” 


You state in your letter that some of the holders of 
premium sales are securing quit claim deeds from the record 
owners of the real estate thereby avoiding service of final 
notice, confirmation of sale, and furthermore avoiding the 
payment of taxes in full, that is to say, the amount due and 
delinquent in accordance with the decree. : 

Section 11170 Cobbey’s Annotated Statutes of 1907, pro- 
vides: 

““Any person or corporation, having an interest in any real estate 
against which a decree has been entered shall have the right to redeem 
from such decree by paying to the county treasurer the amount of 
such decree with interest from the first day of October of the 
year in which the petition was filed at the rate of one per cent per 
month and any penalty or costs which have been adjudged against the 
parcel redeemed. A period of two years from the date of sale shall 
be allowed for redemption from every sale under a decree which in- 
cludes four or more years of state, county or city taxes and a period 
of three years shall be allowed for redemption from the date of, all 
sales under all other decrees¢yprovided for in this act. After sale, re- 
demption may be made upon the following terms and conditions. ff 
any tract shall be redeemed within six months from the date of sale the 
party redeeming shall pay the amount of such sale with six per cent 
interest thereon; after six months, the amount of such sale with in- 
terest from date of sale at the rate of one per cent per month or frac- 
tion thereof, together with all taxes and assessments paid subsequent to 
the sale with interest at the same rate from date of payment. During 
the last six months of the period of redemption, in addition to the 
amount above provided for, every redemption shall include the amount 
expended by the purchaser in the service, or publication, of the notice 
to the owners and occupants of real estate under the provision of sec- 
tion thirty-three (11176), provided no redemption from premium 
sales shall be allowed for less than the amount of the decree, interest 
and costs and subsequent taxes paid. Redemption may be made at any 
time before final confirmation of sale by the court, by the payment of 
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all of the amounts above provided for as well as any additional expenses 
and costs, the amount of which may be determined by the court.” 


This leads me to the conclusion that no redempteon from 
tax sale can be made either by the owner of the fee or the 
owner of tax sale certificate for less than the amount of the 
decree, interest, costs and subsequent taxes paid. ‘The force 
of the provision of the statute that “no redemption from 
premium sales shall be allowed for less than the amount of 
the decree, interest, costs and subsequent taxes paid,’ must 
be considered in connection with the provisions of all the 
sections of this scavenger law relating to the subject of re- 
demption. Where the real estate, or the title thereto, is 
secured for an amount less than the amount of the decree, 
interest, costs and subsequent taxes paid, under the scavenger 
law, there must be a complete foreclosure thereof and confir- 
mation of sale in accordance with the provisions of this act 
of the legislature. 

Very respectiully, W. T. THomrson, 

June 12, 1908. Attorney General. 


BANKS—TAXATION OF CAPITAL STOCK. 


In ariving at the value of capital stock of a bank for the purpose of 
taxation no arbitrary or artificial additions to or deductions from 
its assets or liabilities should be made, but after a thorough consid- 
eration of the assets and liabilities of the bank the value of the 
capital stock be ascertained and when so ascertained there should 
be deducted only the assessed value of real and personal property 
of the bank otherwise assessed. 


RL. D. Brown, Exq., County Attorney of Saline Countu, Crete, 
Neb. 
Dear Sir: JI have your letter of June 17, requesting 
advice of this department as to the method of arriving at the 
value of the capital stock of a bank for the purpose of tax- 


ation. You say a-difference of opinion has arisen between 
the assessor and the banks of your county relative to the item 
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of undivided profits. You say the assessor considers that, 
under the law, this item should be taken as shown by the 
books of the bank on the 1st day of April and by the last 
statement issued to the comptroller of the currency or the 
state banking board; that the banks object to this basis of 
determining undivided profits and say that from the undi- 
vided profits, as shown by the books on the 1st day of April, 
there should be deducted four different items, viz., (1) the 
unearned portion of the interest on loans made previous 
to the 1st day of April, (2) interest on time certificates of 
deposits which has been earned up to the rst day of April, 
but not paid, (3) taxes on real estate not paid on the Ist 
day of April, (4) bad paper and notes which the bank may 
be carrying on the 1st day of April and since stricken from 
the books by order of the banking authorities. 

Section 56, chapter 77, Compiled Statutes of 1907, pro- 
vides how the banks shall be assessed. ‘This section makes it 
the duty of the president, cashier, or other accounting officer 
of the bank to make out a statement, under oath, showing 
the number of shares comprising the capital stock of the 
bank, the number of shares owned by each person and the 
value of such shares on the 1st day of April, and to deliver 
th same to the deputy assessor. This section makes it the 
duty of the assessor to determine and settle the true value of 
each share of stock. Ordinarily, this can be done from the 
statement furnished by the bank to the assessor and by 
considering the other matters directed to be taken into con- 
sideration by the statute. But the statute further provides 
that after an examination of the statement furnished 
by the president, cashier or other accounting officer, and the 
last report called for by the banking authorities, and taking 
into consideration the market value of the stock, the surplus 
and undivided profits, if the assessor deems it necessary he 
may examine the officers of the bank under oath. In deter- 
mining the financial condition of a bank with a view of 
arriving at the value of its shares of stock for the purpose of 
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taxation, no arbitrary or artificial additions to or deductions 
from its assets or liabilities should be made. From the value 
of the total capital stock of the bank, when finally ascertained 
and fixed, there shall be deducted the assessed valuation of its 
real estate or tangible property that is separately assessed. 

It is apparent, from an examination of these provisions 
of the statute, that the only deduction authorized to be made 
from the capital stock of the bank finally ascertained and 
fixed is the assessed value of the real estate or other tangible 
property of the bank separately assessed. ‘The value of 
the capital stock is not to be determined alone from the 
statement made by the authorities of the bank and delivered 
to the deputy assessor, nor from the market value of such 
stock, after considering the surplus and undivided profits, 
but from a consideration of each and all of these facts and 
from such examination of the officers of the bank, under 
oath, as the assessor or the taxing officers of the county 
may deem necessary to make. The value of the capital 
stock of the bank is necessarily dependent upon the value 
of its assets and the amount of its liabilities. If a bank so 
conducts its business and so keeps its books as to indicate to 
the public a condition of things which does not in fact exist 
in reference to its assets and liabilities, the assesor is not 
bound thereby, but is authorized to make a full and complete 
examination as to its true financial condition, and assess the 
shares accordingly. 

I do not understand or construe the law to mean that 
the assessor shall take as a verity, either for or against the 
bank, the last report called for by the comptroller of the cur- 
rency in case of a national bank, nor the last report called for 
by the state banking board in case of a state bank, but that in 
arriving at the true and just value of the capital stock of a 
bank the deputy assessor or county board of equalization 
shall take into consideration the matters enumerated in the 
statute necessary to be considered, and, in addition thereto, 
may consider any other facts or information which they may 
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have or may acquire from an examination of the officers of 
such bank or otherwise. The amount due from the bank to 
depositors on certificates of deposits or as interest on open 
account on the 1st day of April, would clearly be a liability 
against the bank, while the amount of interest due the bank 
on bills receivable would clearly be an asset of the bank, both 
of which would be proper matters to consider in determining 
the financial condition of the bank and the value of its 
capital stock for the purpose of taxation. Whether its loans, 
tepresented by notes or other obligations, are of the value 
they are given on the books of the bank, or of less value or 
worthless in some particular instances, would be matters for 
consideration in connection with the ascertainment of the 
true value of the capital stock of the bank. 

I do not deem it wise nor expedient for me to attempt 
to particularlize more fully with reference to the assessment 
of the capital stock of banks. ‘The purpose of the statute on 
this subject, while not couched perhaps in the choicest of 
language, is reasonably certain and free from ambiguity. In 
keeping with the purpose and spirit of our revenue law it 
seeks to secure a just and fair assessment of banks by requir- 
ing the shares of stock owned by individuals to be assessed 
at what they are actually worth. What the statute requires 
and what both the stockholders and the taxing authorities 
have a right to demand, as well in this as in all other such 
cases, is that as nearly a just and true value be placed upon 
taxable property as can be reasonably ascertained from all 
the facts and circumstances connected with the case. 

Very respectfully, 
W. T. Trompson, 
June 19, 1908. Attorney General. 


COUNTY ATTORNEY—FORFEITURE OF OFFICE—FILLING VACANCY. 


Where a county attorney ceases to be a resident of the county in which 
the duties of his office are to be exercised, his office is thereby 
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forfeited, and the vacancy should be filled by the county board 
of such county. 


EE. H. Whelan, Esq., County Attorney of Holt County, O’ Neill, 
Neb. 


Dear Sir: I have the honor to acknowledge receipt of 
your letter of recent date, submitting the following and 
requesting an opinion thereon: 

“Assuming that I was at the general election held in 1906 elected 
county attorney of this county, took the oath of office, entered upon 
the duties of county attorney and continued to perform such duties from 
said time. On August 12, 1907, I entered upon a homestead before the 
United States Land Office at O’Neill, Nebraska, upon section 2, township 
25, range 18 west, in Rock county, Nebraska, being H. E. No. 21199. 
Assume that I have established a residence upon said land as required 
by the laws of the United States. The question is, under the facts 
assumed, do I ipso facto forfeit. the office of county attorney in Holt 
county, and, secondly has the county board the right and power to im- 
mediately declare the office of county attorney vacant?”’ 


Section 1o1, chapter 26, Compiled Stautes of 1907, pro- 
vides as follows: 


“Every civil office shall be vacant upon the happening of either of 
the following events at any time before the expiration of the term 
of such office as follows: * * * 5. His ceasing to be a resident 
of the state, district, county, township, precinct, or ward in which the 
duties of his office are exercised, or for which he may have been 
elected.” 


It is my opinion that, under this statute, in view of 
the facts above recited, you forfeit your right to hold the 
office of county attorney of Holt county. 

Section 103, chapter 26, Compiled Statutes of 1907, 
provides how vacancies in office shall be filled and says: 


“In county and precinct offices, by the county board.”’ 


By virtue of this statute it is my opinion that the county 
board of Holt county has the right to declare a vacancy in 
the office of county attorney and appoint a successor. 

Very respectfully, 
W. T. Tuomrson, 
June 20, 1908. Attorney General 
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COUNTY SUPERINTENDENT—TERM OF OFFICE. 


Where a county superintendent holds his office by reason of the fail- 
ure of any one qualified to be a candidate and elected to hold the 
office in his stead at the last general election and by reason of his 
qualifying as a holdover, no one could become a candidate for 
that office at the next general election. 


Eugene Delatour, Esy., Chappell, Neb. 


Dear Sir: In your letter you say the county superin- 
tendent is holding office by reason of the failure of any one 
qualified to be a candidate and elected to hold the office in his 
stead at the last general election, and by reason of the in- 
cumbent qualifying as a holdover. You submit the ques- 
tion to this department, in the absence of your county 
attorney, as to whether or not a person might become a 
candidate for the office of county superintendent this fall, 
under these conditions. 

The law provides that a county superintendent shall 
be elected in the year 1879 and every two years thereafter, 
and shall hold his office for a period of two years or until his 
successor is elected and qualified. Except in cases where 
there is a vacancy, the superintendent must be elected in 
odd numbered years. ‘The question then is, is there a 
vacancy in the office of county superintendent of your 
county which may be filled by election at the next general 
election. 

Section 101, chapter 26, Compiled Statutes of 1907, de- 
clares what shall constitute a vacancy in office. Under 
subdivision 6, section Iot, it is provided as follows: 

“A failure to elect at the proper election, there being no in- 


cumbent to continue in office until his successor is elected and qualified, 
nor other provisions relating thereto.” 


It will be seen at once that since there was an incumbent 
to contiue in office, who has qualified and is continuing in 
office, there is no vacancy. There being no vacancy, there- 
fore, to be filled by election no one could properly become a 
candidate for that office at the next general election and, in 
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my opinion, the provisions of section 107, chapter 26, do not 
become operative. 
Very respectfully, W, T. ‘Tomrson, 
July 7, 1908. Attorney General. 


PRIMARY ELECTION—COUNTY COMMISSIONER—FILLING VACANCY— 
REGULAR TERM. 


At the primary election a candidate to fill a vacancy in the office of 
county commissioner cannot also be a candidate for that office 
for the regular or full term. 


George A, Magney, Esq., Deputy County Attorney, of Douglas 
County. Omaha, Neb. 


Dear Sir: J have your letter, submitting the question 
as to whether or not one person can be a candidate at the 
primary election to fill a vacancy in the office of county 
commissioner and also a candidate for that office for the 
regular or full term at the primary; also whether he can 
lawfully have his name appear twice on the official ballot at 
the November election, once as a candidate for the partial 
term and once as a candidate for the full term if naminated 
at the primaries for these positions. 

After a careful consideration of these questions and an 
examination of the statutes, especially sections 118-1 and 
140, chapter 26, Compiled Statutes of 1907, I am led to the 
conclusion that a person may not lawfully be a candidate or 
nominated at the primary election for both of these posi- 
tions. Hence, he is not entitled to have his name appear on 
the official ballot at the general election as a candidate for 
the partial and the full term at the same time. 


Very respectfully, W. T. THomrsoy, 
July 17, 1908. Attorney General. 
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ESTABLISHMENT OF COUNTY ROAD. 


A county board cannot locate a county road through an orchard not 
on a section line, 


Objections to the opening of a road may be reviewed on error to the 
district court. 


O. LE. Bozarth, Esq,. County Attorney of Gosper County, Elwood, 
Neb. 


Dear Str: I have your favor, containing the following 
inquiry: 


“Can a county board, on a proper petition, locate a county road, 
through an orchard, not on a section line? 


‘The answer to this question is found in section 7, chapter 
78, Compiled Statutes, wherein it is provided: 

“Such road must not be established through any burial ground 
which is exempt from execution, nor through any garden, orchard or 


ornamental ground contiguous to any dwelling house, so as to cause the 
removal of any building, without the consent of the owner.” 


This provision that roads must not be established 
through an orchard applies to roads not on section lines, and 
it has been so held by the supreme court in Howard v. Brown 
37 Neb. go2. 

Another question presented by you for the opinion of 
this department is as follows: 

“Where objections to the granting of a petition for a road, not on 


a section line, are overruled, what is the proper proceeding to get the 
same before the district court, error or appeal?” 


There can be no doubt about the right to review such 
an error by petition in error to the district court. Section 
580 of the Civil Code makes provision for review of errors of 
boards, and in Baacke v. Dredla 57 Neb. 93, petition in error 
is said to be the method. In Davis v. Brown County, 
28 Neb. 837, a ruling on objections to the opening of a road 
was reviewed on error to the district court. 
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From an award of damages for opening a road an appeal 
is authorized by the statute (Compiled Statutes, ch. 78, 
secs. 38a, 43), but I do not observe in the statutes a pro- 
vision for an appeal from an order of the county board 
in passing on objections to the opening of a road not on 
a section line. 

I have not observed a statute requiring the petition in 
error in such a case to be filed in the district court before six 
months from the date of the order of the county board 
in ruling on the objections to the road. I do not think that 
the right to review such a ruling depends upon a formal 
exception to the order. The record or bill of exceptions, 
however, should show that the road was, in fact, estab- 
lished through an orchard, where that ground is made the 
basis of a reversal in the district court. 

Very respectfully, 
W. T. Tuomrson, Attorney General, 
July 21, 1908. By W. B. Rosx, Deputy. 


ALIEN HEIRS—TREATY RIGHTS—ESCHEAT. 


British aliens may, by treaty, inherit property of an intestate in Ne- 
braska, for the purpose of disposing of the same and withdrawing 
the proceeds from the United States. 


Elmer E. Ross, Esq., County Attorney of Merrick County, Cen- 
tral City, Neb. 


Dear Sir: I have your favor, requesting the opinion of 
this office on the right of an alien, residing in Great Britain, 
to inherit and dispose of property of an_ intestate 
in the state of Nebraska. 

A recent treaty between the United States and Great 
Britain contains the following provision: 


“Where, on the death of any person holding real property (or 
property not personal), within the territories of one of the contract- 
ing parties, such real property should, by the laws of the land, pass to 
a citizen or subject of the other, were he not disqualified by the laws 
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of the country where such real property is situated, such citizen or 
subject shall be allowed a term of three years in which to sell the same, 
this term to be reasonably prolonged if circumstances render it 
necessary, and to withdraw the proceeds thereof, without restraint or 
interference, and exempt from any succession, probate ‘or adminis- 
trative duties or charges other than those which may be imposed in 
like cases upon the citizens or subjects of the country from which such 
proceeds may be drawn.” 


Under this treaty British aliens may inherit both real ant 
personai property for the purpose of disposing of the same 
and withdrawing the proceeds from the United States. This 
is the rule without regard to the statutes of this state. 

Very respectfully, W. T. THompson, 
July 23, 1908. - Attorney General. 


INHERITANCE TAX. 


Where an alien heir inherits personal property valued at a sum less 


than the amount to which the inheritance tax attaches, the bequest 
is not taxable. 


Bequests to grandnephews in excess of two thousand dollars are sub- 
ject to an inheritance tax of two per cent. 


Fredrick S. Berry, Esq., County Attorney of Dakota County, 
Emerson, Neb. 


Dear Sir: I have your favor submitting for the opinion 
of this department, the following propositions : 

“A resident of Nebraska died testate siezed of an estate of the 
value of one hundred thousand dollars consisting of lands, notes, se- 


cured by mortgages, notes unsecured, money in bank, etc. In his will 
he leaves 


“1. Two thousand dollars to a sister and one thousand dollars 
to a brother, each of whom live in Australia; one thousand dollars to 
a sister living in New Zealand; one thousand dollars to a brother, now 
deceased, who lived in Australia and who left heirs who are all aliens; 
two thousand dollars to a grandnephew living in the United States. 


“2. Remainder of the estate is Jeft equally to two nephews and 
two nieces living in Nebraska. 


“T desire your opinion as to what, if any, inheritance tax there 
would be as to bequests in number 1, also the amount of tax as 19 
number 2.” 
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As I understand your proposition, the $100,000 was dis- 
tributed by will as follows: 


$2,000 to a sister in Australia, 

$1,000 to a brother in Australia, 

$1,000 toa niece in New Zealand, 

$1,000 to a deceased brother who lived in Australia and left alien 
heirs, 

$2,000 to grandnephew in United States, 


$7,000 
$93,000 distributed as follows: 


$23,250 to grandniece in United States, 
$23,250 to grandniece in United States, 
$23,250 to grandnephew in United States, 
$23,250 to grandnephew in United States. 


According to my understanding of the law, that part of 
the inheritance tax statute applicable to what you designate 
class 1, is as follows: 


“When the beneficial interests to any property or income there- 
from shall pass to or for the use of any father, mother, husband, wife, 
child, brother, sister, wife or widow of the son, or husband of the 
daughter, or any child or children adopted as such in conformity with 
the laws of the state of Nebraska, or to any person to whom the 
deceased for not less than ten years prior to her death stood in the 
acknowledged relation of a parent, or to any lineal descendant born in 
lawful wedlock, in every such case the rate of tax shall be one dollar 
on every one hundred dollars of the clear market value of such prop- 
erty received by each person, and at the same rate for every less 
amount; provided, that any estate which may be valued at a less sum 
than ten thousand dollars shall not be subject to any such duty or the 
taxes, and the taxes to be levied in the above case only upon the 
excess of ten thousand dollars received by each person.” (Compiled 
Statutes, ch. 77, art. 8, sec. 1.) 


Neither of the legatees described in class 1 having in- 
herited a sum equal to the amount to which the inheritance 
tax attaches, the bequests mentioned in class I are not sub- 
ject to taxation. 

In class 2, the statutory provision applicable, as I under- 


stand the law, is as follows: 


“When the beneficial interests to any property or income therefrom 
shall pass to or for the use of any uncle, aunt, niece, nephew, or other 


OPINIONS. 221 


lineal descendant of the same, in every such case the rate of such tax 
shall be two dollars on every one hundred dollars of the clear market 
value of such property received by each person on the excess of two 
thousand dollars so received by each person.” (Compiled Statutes, 
ch. 77, art. 8, sec, 1.) 


In my opinion each of those bequests of $23,250, less 
2,000, is subject to an inheritance tax of two per cent. 
Very respectfully, 
W. T. Tuompson, Attorney General. 
July 28, 1908. By W. B. Rose, Deputy. 


PRIMARY LAW—FILING OF ACCEPTANCE. 


Under the primary law where a person has been nominated by petition 
of electors, such person designated in the application must file 
his acceptance in writing and an affidavit of party affiliation with 
the county clerk within five days after the application of the 
electors has been filed. 


L. H. Blackledge, Fsq., County Attorney of Webster County, 
Red Cloud, Neb. 


Dear Sir: I have yours of the 5th instant, in which 
you say your county clerk has called for your opinion 
upon a question in which you are personally interested, and 
for that reason you prefer to be guided by the opinion of 
this department. The facts involved are substantially 
as follows: ‘The requisite number of electors filed a peti- 
tion in the office of the county clerk on July 30, 1908, asking 
that a certain person’s name be placed upon the official 
primary ballot as a candidate for the office of county at- 
torney; that said person telephoned the county clerk on 
August 4th that he intended to accept the nomination and 
mailed his statement to the county clerk, but that the same 
cannot be received so as to be filed by the clerk before 
August 5, 1908. The question is, is such an acceptance suf- 
ficient and should the clerk file the same when received and 
place the name of such person on the primary ballot. 
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This question involves the construction of the latter part 
of section 117{, chapter 26, Compiled Statutes, which is 
as follows: 

“In case a nomination shall be made by electors other than the 
candidate, said nominee shall file, within five days after the date, said 
ecrtificate shall be filed with the officer, a statement in writing duly ver- 
fied under oath stating that he affiliates with the party named in said 
certificate, that he will abide by the results of said primary and if 
elected will qualify and serve as such officer. In case said statement 
shall not be filed within five days the name of the candidate in the 
petition shall not be placed upon the primary ballot.” 

I am of the opinion there is but one way to comply with 
this law, and that is, for the person designated in the appli- 
cation to file his acceptance in writing and an affidavit of 
party affiliation with the county clerk within five days after 
the application of the electors has been filed. Under the 
facts stated by you, he would have until midnight of 
August 4 to file the same in writing with the county clerk. 
I think this provision is mandatory. No other method of 
notifying the clerk of his acceptance would take the place 
of a written statement and affidavit. This provision of the 
statute is also prohibitive. Unless such statement and 
affidavit in writing are filed with the county clerk within 
the five days, the county clerk is prohibited by the statute 
from placing the name of the candidate upon the primary 
ballot. 

I have mailed a copy of this opinion to your county 
clerk. 

Very respectfully, 
W. T. Tuompson, Attorney General, 
By Grant G. Martin, Assistant Attorney General. 
August 6, 1908. 


PRIMARY ELECTION—PRESIDENTIAL ELECTORS. 


Under the primary law. each qualified political party is required to 
nominate a presidential elector within and by the electors of each 
congressional district, independently of the other congressional 
districts or of the state at large. 
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In determining whether a political party at the last general election 
polled one per cent of the vote of the state, county or district 
in which a candidate seeks the nomination, the secretary of state 
should take into consideration all evidence obtainable bearing 
upon the question presented and all facts within his knowledge 
or disclosed by the records of his office. 


Lon. George C. Junkin, Secretary of State, Lincoln, Neb. 


Dear Str: I have the honor to acknowledge receipt 
of-your communication of this date, submitting the following 
propositions and requesting the opinion of this department 
thereon: 

1. Under the primary law is one presidential elector from each 


congressional district to be nominated by the electors of the district 
alone or by the electors of the state at large? 


2. In determining whether a political party at the last general 
election polled one per cent or more of the vote of the state, county 
or district in which a candidate seeks the nomination, what method 
shall be pursued? 


On the first question we have the following statutory 
provision, the same being subdivision 3, section 117f, chap- 
ter 26, Compiled Statutes: 


“At the September primary in 1908, and every four years there- 
after, there shall be nominated by each political party one candidate 
for presidential elector in each of the congressional districts within the 
state, and two candidates for presidential electors at large. Candidates 
for presidential electors shall file nomination papers as required of 
candidates for nomination for state offices.” 


In the construction of a statute words should be given 
their common and ordinary meaning. The legislature has 
undertaken in simple language to provide how presidential 
electors shall be nominated. It will be presumed to have 
intended what it has plainly expressed. By the statute above 
quoted it fixed the time, the means by which, and the place 
where, presidential electors shall be nominated. The time 
is September, 1g08, and every four years thereafter. The 
means is each political party. The place is each of the 
congressional districts, except as to two electors at large. 
{I think the language employed renders it reasonably 
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certain that the legislature intended that the voters of the po- 
litical parties of each congressional district, entitled to a can- 
didate at the primary election, should nominate a presidential 
elector independently of the electors of the state at large. 
This statute leaves little if any room for construction. If 
the legislature had intended that they should be nominated 
by the electors of each political party of the state at large, 
it would have used language expressive of that intent. In- 
stead of the words, “in each of the congressional districts 
in the state,” it would have employed the words, “from 
each congressional district in the state.” A glance at section 
7, chapter 26, Compiled Statutes, defining where, when, what 
and how many officers shall be elected at the general elec- 
tion, will show that the general election law almost in- 
variably introduces the place where they shail be elected 
by th preposition “in,” as, “in all counties,” “in counties 
under township organization,” “in counties not under town- 
ship organization,” “in each township,” “in each super- 
visor district,” etc. ‘This shows a legislative intent to limit 
the election to the several subdivisions described. The 
question of the exclusive right of the electors of these polit- 
ical subdivisions to elect the officers named, so far as I am 
advised, has always been conceded, and, I think, the same 
construction should be applied to the primary law. 

I am, therefore, of the opinion that under the primary 
law each qualified political party is required to nominate 
a presidential elector within and by the electors of each 
congressional district, independently of the other congres- 
sional districts or of the state at large. The language of 
the statute shows that two classes of electors are to be 
selected—one class elected within and by the congressional 
districts, and the other class within and by the state at 
large. If the legislature had intended that all of the electors 
should be nominated at large, no classification wou!d have 
been necessary or made. ‘ 

On your second proposition I find section 118r, chapter 
26, Compiled Statutes reads as follows: 
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“No person shall be entitled to or allowed to file a nomination 
certificate as provided for in this act, or to have his name placed upoa 
a primary election ballot for any primary election to be held, unless 
the political party which he states in said affidavit he affiliates with, 
polled at the last election before the primary election to be held, at 
least one per cent of the entire vote in the state, county or subdivision 
or district for which he seeks the nomination for office in.” 


This is a prohibition against the placing of the name 
of a candidate on the primary ballot, unless at the last 
general election the party of which he is a candidate polled 
at-least one per cent of the entire vote of the state, county 
or district in which he seeks the nomination. As to the 
method to be pursued in determining the question of how 
many votes the party polled at the last general election, 
it is difficult to state anything more than the general rule. 
This question should be determined by you from all the 
evidence obtainable, and from such evidence you should find, 
as a matter of fact, whether the party that the candidate 
for nomination represents polled the requisite number 
of votes to entitle it to have a candidate in the district 
in which the candidate seeks the nomination. If you are 
unable to determine with reasonable certainty, from the - 
weight of the evidence before you, that the party of which 
a person claims the right to be a candidate for nomination 
did at the last general election poll at least one per cent 
of the entire vote of that district, you are without authority 
to place his name on the official primary ballot or to certify 
the same out for that purpose. 

In your communication you say that there was no can- 
didate of the peoples independent party at the last general 
election in the second congressional district running solely 
as a candidate of that party; that the records in your de- 
partment show that the judge of the supreme court, who 
was on the ballot designated as a democratic and peoples 
independent candidate, received in that district 8735 votes; 
that John L. Sundean. a candidate for regent of the uni- 
versity, whose name appeared on the ballot as a democratic 
and peoples independent candidate, received 8369 votes; and 
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that R. J. Millard, a candidate for regent of the university, 
‘whose name appeared on the ballot as a democratic can- 
‘didate only, received 8253 votes. In the absence of other 
‘or more positive testimony these facts would be proper for 
you to consider in determining the question of whether or 
not the peoples independent party at the last general elec- 
tion polled one per cent of the entire vote of the district. 

As above suggested, any evidence bearing upon this 
question presented and any facts within your knowledge 
or disclosed by the records of your office would be proper for 
you to take into consideration in determining the question 
as to whether the peoples independent party polled the 
requisite number of votes at the last general election in the 
second congressional district to entitle it to have a candi- 
date for nomination as a presidential elector at the coming 
primary election. 

The vote on the candidates hereinbefore named at the 
last general election considered alone would be of little 
or no value in determining the question under consideration, 
but the same would be of some.value in connection with 
evidence of the total number of votes cast in that district 
and would be proper for you to take into consideration in 
that connection. You should first ascertain the total num- 
ber of votes cast at the last general election in the second 
congressional district. This you may be able to do from 
the returns made to your department. Ordinarily you could 
not safely determine the total number of votes cast in a con- 
gressional district by combining the vote of two or more 
opposing candidates. ‘The total number of votes will be 
the basis for determining what vote a party must have polled 
in the district in order to be qualified to have a candidate. 

When the question is raised, as is in this case, that a 
party is not entitled to have a candidate by reason of not, 
at the last general election, having polled one per cent of the 
entire vote of the district, then you wou'd not be authorized 
in placing the name of a candidate upon the official primary 
ballot or certifying his name for that purpose, unless you are 
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convinced, by proper evidence either produced or within your 
own knowledge, that such party polled the requisite per cent 
of the entire vote of the district at the last general election. 
Very respectfully, '  W. T. Tompson. 
August 10, 1908. Attorney General. 


TRANFER OF MERCHANDISE—T AXATION. 


Where a stock of goods is sold and transferred to a trustee for the 
benefit of creditors, the tax thereon at once becomes due and 
payable and is a preferred claim against the goods. 


C. E. Sandall, Esq., County Attorney of York County. York, 
Neb, 


Dear Sr: I am in receipt of your favor of August 
24, stating that a local dry-goods concern, a corporation, 
had closed its doors and had sold and transferred its stock 
to a trustee for the benefit of creditors. You ask the opinion 
of this department on the construction of sections 38 and 
39, article 1, chapter 77, Compiled Statutes, as applied to 
this situation. Sections 38 and 39 provide as follows: 

“If the property cf any taxpayer be seized by legal process so as 
not to. leave a sufficient amount exempt from levy and sale to 
pay the taxes, then the taxes on the property of such taxpayer shall 
at once fall due, and be paid from the proceeds of the sale of the 


property so taken on such process in preference to all other claims 
against it.’’ 


“Tt shall be-the duty of any assessor, sheriff, constable, city 
councilman and village trustee to at once inform the county treasurer 
of the making or attempted making of any sale, levy of attachment, or 
removal known to him, and it shall be the duty of the county treasurer 
to forthwith proceed with the collection of the tax as in this act 
provided, when such acts become known to him in any manner.” 


It will be seen from the foregoing that, in the event of 
sale or transfer, the tax on the property at once becomes due 
and payable and that it becomes the duty of the county 
treasurer to forthwith proceed with the collection of the 


tax, as provided by the act. The statute elsewhere pro- 
vides for the collection of taxes by distress warrant. 
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Under the conditions stated in your letter, in my judg- 
ment, the taxes on this stock of goods are due and it is the 
duty of the county treasurer to issue a distress warrant’and 
levy the same on the stock for the collection of the taxes due 
thereon, the tax, under the statute, being a preferred claim 
against the goods. 

Very respectfully, W, T. Tuomrson, 
August 25, 1908. Attorney General. 


CounTy CLERK—MEMBER OF CANVASSING BOARD—FEE. 


The county clerk is entitled to $2 a day for his services as a member 
of the canvassing board, but he must account to the county 
therefor. 


O. EF, Bozarth, Esq , County Attorney of Gosper County, El- 
wood, Neb. 


Dear Sir: I have your favor, inquiring whether the 
county clerk as a member of the canvassing board is en- 
titled to $2 a day for his services. 

By. section 5695, Cobbey’s Annotated Statutes, the 
county clerk is made a member of the canvassing board. 
By section 9472 each person composing the board of can- 
vassers is entitled to $2 for each day's service. ‘The statute 
in direct terms, therefore, allows the county clerk $2 a day 
for his services as a member of the canvassing board. 
This, however, is a fee of his office which he must report 
to the county board, and it cannot be retained in addition to 
his salary as county clerk, where the entire amount of the 
fees exceeds the year’s compensation limited by statute. 

Very respectfully, 

W, T. Taomrson, Attorney General. 
September 16, 1908. By W. B. Ross, Deputy. 
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REPAIR OF BRIDGES—CITY—COounrTy. 


It is the imperative duty of the city to repair a bridge located within 
the city limits, although the bridge was built and previously 
maintained by the county. 


The county board may legally make repairs on a bridge within the 
city limits, and pay for the same with county funds, provided there 
is sufficient money on hand in the road fund with which to pay 
the same. 


Where a county board makes repairs on a bridge within the city limits, 
and pays for the same with county funds, the members of such 
board who voted for the appropriation are not liable on their 
bonds for such action, 


Where a bridge within the city limits has been built and maintained by 
the county, the county is not liable for any damages sustained by 
a private individual by reason of the condition of such 'pridge. 


M. W. Terry, Esq., County Attorney of Gage County, Beatrice, 

Neb. 

Dear Sir: Since you called at the office, in relation to 
the bridge across the Blue river in the city of Beatrice, 
certain members of the county board of your county have 
called upon me about the same matter. 

In my letter to you of September 8, also my letter to 
Mr. M. B. Davis of September 12, I gave it as my opinion 
that the imperative duty to keep this bridge in repair was 
one resting upon the city and not upon the county. I see no 
reason to change my opinion. Since that time, however, I 
have given the question more careful consideration and 
examination. 

Certain members of your county board have submitted 
to me certain propositions and request an opinion thereon. 
I have stated to them that I was not authorized to furnish 
a legal opinion to them on these questions, but knowing that 
you are alike interested with them in this matter I am 
treating these questions as coming from you and furnish you 
herein my views on these specific questions: 


“1, Taking into consideration the fact that this bridge is located 
on a main thoroughfare, not only of the city but the county as well, 
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a 


that the bridge was built by the county and has always been maintained 
by the county, although located inside the city limits, then is the 
county or the city liable for repairs?” 


My answer to this question is that it is the imperative 
duty of the city and not the county to repair this bridge. 
This duty is enjoined upon the city by the following pro- 
vision of law: 

“The mayor and council shall have the care, supervision, and 
control of all public highways, bridges, streets, alleys, public squares 
and commons within the city, and shall cause the same to be kept open 


and in repair and free from nuisances.’’ (Compiled Statutes of 1907, 
ch. 13, art. 3, sec. 35.) 


“2, If you hold that the city is primarily liable to make these 
repairs, although this is and always has been a county bridge, then 
under the statute, can the county board legally make repairs on this 
bridge and pay for the same with county funds?” 


My answer to this question is that the county board may 
legally make the repairs on this bridge and pay for the same 
with the funds, provided there is sufficient money on hand 
in the road fund with which to pay for the same. I base 
this opinion upon the following provision of law: 


“The county board may, in their discretion, whenever there is suf- 
ficient money on hand in the county road fund, build or repair any 
bridge or bridges within the limits of any incorporated city or village 
in their county.’”’ (Compiled Statutes of 1907, ch. 78, sec. 58.) 

This provision of the law is brought down to us from 
the act of 1879. It may be that your bridge was built 
in the first instance by the issuance of bonds by the county 
under the provisions of chapter 45, Compiled Statutes of 1907, 
providing for the issuance of bonds for internal improve- 
ments, or it may have been built by the county under the 
provisions of section 58, chapter 78, above quoted. Under 
whatever provision of law it may have been built by the 
county it is doubtless true that the improvements made 
upon this bridge since its construction have been made by 
virtue of said last named section. 


“3. If the county board should vote to make these repairs and 
should pay out county money for the same, then would the members 
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of the county board, who voted for the appropriation be liable on their 
bonds on account of such action?” 


My answer to this question is they would not. Under 
section 58, chapter 78, Compiled Statutes of 1907, the matter 
of repairing this bridge and paying for the same is discre- 
tionary with the county board. Of course, it cannot make 
and pay for these repairs unless there is sufficient money 
on hand in the county road fund to pay the same. There 
is no question, however, that if there is sufficient money on 
hand in the county road fund that the county board may 
lawfully repair this bridge and pay for the same, and for 
so doing there is no more liability on any member of the 
board than there is for the allowance of a just and lawful 
claim against the county. 

“4. Taking into consideration the fact that this bridge was 
built by the county and has ever since been maintained by the 
county, then in your opinion if the county should fail to make the 
repairs, would the county ‘%e liable for any damages sustained by 


any private individual to person or property by reason of the condi- 
tion of said bridge?’ 


My answer to this question is that it would not, because 
the obligation of the city in that regard is specifically imposed 
upon it by law, and there is no similar obligation imposed 
by law upon the county with respect to building or keeping 
in repair bridges within the corporate limits of such city. 
There being sufficient money in the county road fund to 
build or repair any bridge within the city limits, the same 
may be legally used by the county in its discretion for 
that purpose. ‘The law permits counties to do this, but it 
does not enjoin it as an imperative duty upon the county, 
while it does enjoin the duty of keeping highways and 
bridges located within the corporate limits in repair upon 
the city. 

Trusting that the foregoing clearly defines my position 
and will remove any misunderstanding in régard to my views 
on the subject, I am, 
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Very respectfully, 
W. T. THomrson, 
September 30, 1908. Attorney General, 


MILITIA—EXPIRATION OF ENLISTMENT. 


A private soldier becomes a private citizen at the expiration of the 
three years’ term of his enlistment, without a formal discharge 
certificate. 


A commissioned officer becomes a private citizen at the expiration of his 
term of enlistment and must make a proper accounting of all 
property coming into his possession by virtue of his office, 
irrespective of a discharge certificate. 


G, A. Eberly, Esq., County Attorney of Stanton County, Stan- 
ton, Neb. 


Dear Sir: I am in receipt of your letter of recent date, 
submitting the following questions and requesting an opinion 
thereon. 

“1. Is an enlisted man a member of the Nebraska National 
Guard, notwithstanding the expiration of his enlistment, until his 


discharge is issued? What is the rule with reference to a commissioned 
officer after the expiration of his commission?” 


“2. May a commissioned officer who has been duly elected, ex- 
amined and commissioned be continued a member of the Nebraska 
National Guard by order of the governor only, without a new election, 
after the expiration of the commission received?” 


“3. Where the term of service provided for in the commission 
has expired, does the mere failure of the executive department to 
issue a discharge continue such officer in service?” 


Section 68, chapter 56, Compiled Statutes of 1907, 
provides as follows: 

“The officers and enlisted men of the Nebraska National Guard 
shall be exempt from working on roads and highways, and from the 
payment of any poll tax levied for that purpose, and shall be exempt 
from sitting on any grand or petit jury within this state while an 
active member.” 


The first question you propound is in regard to when 
a private soldier becomes a private citizen. It is my opinion 
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that, under the statutes, a private soldier becomes a private 
citizen at the expiration of the three years’ term of his en- 
listment without formal discharge certificate. Section 7248, 
Cobbey’s Annotated Statutes of 1907, is necessary to be 
considered in connection with the second part of your first 
question. This section reads as follows: 


“All commissioned officers are entitled to an honorable discharge, 
in writing, signed by their company, regimental and brigade com- 
manders, and the adjutant general at the expiration of their terms of 
office, on properly accounting for all property for which he is respon- 
sible. All enlisted men who have served faithfully three years consec- 
utively are entitled to an honorable discharge as specified for commis- 
sioned officers.”’ 


It will be seen from the foregoing section that a com- 
ioned officer is entitled to a discharge, in writing, at 
the expiration of his term of office only upon accounting for 
al the property for which he is responsible. . It is my opinion 
that until he has fully accounted for all property coming 
into his possession or under his control by virtue of his 
office, he is still a member of the national guards and is 
not a private citizen until the expiration of his term of enlist- 
ment and a proper accounting for property. When his term 
of service has expired for which he has enlisted, and he has 
faithfully accounted for the property coming into his posses- 
sion, then, it is my opinion, that he is a private citizen, irre- 
spective of discharge certificate, and must respond to the 
obligations of a citizen. 

The answer to your remaining questions is found in 
what has been said above. 

Very respectfully, 
W. T. Tompson, 
October 14, 1908. Attorney General, 


mis 


JUDGMENT LIEN—HOMESTEAD OF CONVICT. 


A judgment in the nature of a penalty is not a lien on the homestead 
ef a convict valued at less than $2,000. 
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O. M Needham, Esq., County Attorney of Boone County. Al- 

bion, Neb. 

Dear Sir; I am in receipt of your letter of November 
, Wherein you say that in 1906 a judgment for fine and 
costs was rendered in the district court of your county 
against John A. Hudlow, which fine was replevied, but the 
return to the execution showed that no goods were found 
whereon to levy the same. You submit the question as to 
whether this judgment is a lien on the homestead of a convict 
valued at less than $2,000. . 

Section 524, Criminal Code, the same being section 

2687, Cobbey’s Annotated Statutes of 1907, provides as 
follows: 


12. 


“Judgments for fines and costs in criminal cases shall be a lien 
upon all the property of the defendant within the county from the time 
of docketing the case by the clerk of the proper court, and judgments 
upon forfeited recognizance shall be a like lien from the time of 
forfeiture. No property of any convict shall be exempt from execution 
issued upon any such judgment as aforesaid, against such convict, except 
in cases where the convict shall be sentenced to the penitentiary for a 
period of more than two years, or to suffer death, in which cases there 
shall be the same exemption as at the time may be provided by law 
for civil cases.” 


I am unable to find any opinion of the supreme court 
directly on the question you submit or construing the effect 
of the foregoing section of the statute with reference to 
homesteads. If the provisions of the statute above quoted 
were not modified by implication through subsequent legis- 
lation, I would have no hesitancy in holding that a home- 
stead is not exempt from forced sale to satisfy a judgment 
in the nature of a penalty. This is, however, a part of the 
Criminal Code enacted in 1873 and took effect September 
1 of that year, while the homestead law was subsequently 
enacted and took effect September 1, 1879. Section 1 of that 
act is as follows: 

“A homestead not exceeding in value $2,000, consisting of the 


dwelling house in which the claimant resides, and its appurtenances, 
and the land on which the same is situated, not exceeding 160 acres 
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of land, to be selected by the owner thereof, and not in any incor- 
porated city or village, or instead thereof, at the option of the claimant, 
a quantity of contiguous land not exceeding two lots within any incor- 
porated city or village shall be exempt from judgment liens and from 
execution or forced sale, except as in this chapter provided.” (Com- 
piled Statutes ch. 36, sec. 1.) 


It has been repeatedly held by the supreme court that 
a liberal construction is to be given to the foregoing pro- 
visions with a view to protecting the family in its right to 
ahome. It will be observed that the language of the home- 
stead act is that the homestead of $2,000, or less, “shall be 
exempt from judgment liens and from execution, or 
forced sale.” To satisfy the judgment, a penalty in this case, 
an execution would have to issue and a forced sale would 
have to be made. ‘These matters would bring the judgment 
debtor’s homestead, in my judgment, clearly within the 
exemptions provided for in the homestead act and, therefore, 
the same is exempt from execution and sale under said 
judgment. 

Very respectfully, 
W. T, THomprson, 
November 14, 1908. Attorney General. 


TERMINAL TAXATION. 


No other taxes can be levied against the value fixed under the terminal 
taxation law than the levies for city or village purposes. 


Albert Thompson, Esq., County Attorney of Nance County, 
Fullerton, Neb, 


Dear Sir: Your letter of November 14 duly received. 
You submit the question as to whether or not cities and 
villages receive the terminal tax exclusively. I suppose what 
you mean is whether any other taxes can be levied against 
the value fixed under the terminal taxation law than the 
levies for city or village purposes. 

My understanding of the terminal taxation law is, that 
the terminal valuation certified out by the state board of 
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equalization is the only railroad valuation against which 
city and village levies can be made. In other words, under 
the terminal taxation law, the assessment of railroad prop- 
erty in incorporated towns in the county, the valuation of 
the tangible property, or actual visible property, of the rail- 
road is fixed by the county assessor, to which, after 
equalization by the state board, the board adds the amount 
fixed by it as the proper proportion of the intangible property 
of the railroads and rolling stock subject to city or village 
taxation. ‘This tangible value fixed by the local assessor, 
after having been equalized by the state board, and the 
intangible valuation of the property of the railroad and the 
rolling stock, as fixed by the board and certified to the county 
clerk, constitute the railroad valuation against which city 
and village levies only should be made. 

The Union Pacific Railroad Company’s valuation against 
which the city levies of the city of Fullerton ran last year, 
was $4,968. This year the city levies of the city of Fullerton, 
under the terminal taxation law, run against $5,807, a val- 
uation of Union Pacific railroad property certified to the 
county clerk by the state board of equalization and assess- 
ment, against which city levies only shall run this year. No 
other levy shall run against this valuation. The levies for 
state, county, school, road and township purposes shall run 
against the valuation certified to the county board by the 
state board of equalization and assessment, under the general 
revenue law. 

Very respectfully, 
W. T. THompson, 
November 19, 1908 Attorney General. 
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protected by treaty rights, not barred by limitation in selling 
and removing their realty, unless a state statute fixes a lim- 
PEQEIGT © ot acevo a sella p+ cl e's. oveneyaleedip he merimtate re es vet ae em aco Nae (ee 
deprived of no rights by transfer of land to state under a 
statute suspended by treaty 
by treaty a citizen of Prussia may inherit and sell lands. : 

British aliens may inherit property of an intestate in Nebraska 
far purpose of disposing of Samer...) oc a ee es 
when tax on bequests attaches — oc ete. a oe ele seas 


ANTI-PASS LAW. 
Construction: Of statute. . Syce wc s< greta Rmens 5.0 inte g dia wie te i han 
a railroad attorney, who devotes the minor portion of his time 
to the work of the company, is not entitled to a free pass.. 
editor is prohibited from exchanging advertising for railroad 
Mileage “ie eee eee ert te i ilas 


17 


31 


11 


22 


112 
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APPROPRIATIONS. 
warrants may be drawn upon bridge fund after appropriation 
thereto from general fund .......2 5 cece sce e cere eee one 19 
county board may make appropriation to agricultural society 
for huildings on fair eroOunds5 ioe seas wh os ee eae ae wwe eos 34 
legislature may make appropriation for payment of premiums 
on guaranty bonds of state officers ......... 0... cece eens 35 
claims must be paid from appropriation for biennium in which 
the claims were contracted ...:.. 0 setae sects nee ene ewes 42 
transfer from county general fund to bridge fund is valid .... 92 
ASSESSORS. 
how names of the real owners of mortgages may be ascertained 
for purposes Of  assessMont — 2. oc eles de ore Colds eye ee weed 41 
May” ApPOInt Any cAssistant: ..5. 5 apestaie e+ asp Calton wiereatns HA 80 
should be elected in 1907 and every four years thereafter.... 81 
not eligible to succeed themselves ............-eeeeeeeee 81 
may assess note and mortgage representing money loaned to 
person. Deligved"to DE OWHER Ss esisc Ste elake obs wie wre ote ee Saved 190 
ATTACHMENT. 
attachment lien superior to tax lien when levied prior to tax 
TOV e a eestor Ry a seem SpAENT alata? Scans tips: oy sie at aue S-saGs S epee Sob ae 7 


AUDITOR OF PUBLIC ACCOUNTS. 
has no authority to draw warrants on funds appropriated in 


1905 for claims contracted after April 1, 1907 ............ 42 
B. 
BALLOTS. 
nominations at primary election cannot be made by writing 
names0n: the ‘premary DaHot: 03. Caaiie aes Seetae oe a sas ene 108 


sample ballots are not to be printed for the primary élection 104 
number of primary ballots should be determined by the officers 
PrepaATineg SHAMS esate ate Seed kien Ge Raete Seka ee 104 
how candidates may get their names on the primary ballot.105-108 
separate ballots should be printed for each political party.. 108 
before ballots are printed candidate may withdraw his 


FEAT G54 ds Bg toe wis iste eremreaeg eo oor PIES AAR Ba 3s se site bape 108-110 
a candidate may have his name placed on several party tickets 
at primary election. siping wc so stan SS oe ee Soa cewek 110 
eandidate has five days within which to discover the omission 
of his name from the primary ballot .................... 120 
candidate may have his name placed upon the general 
election, ballots byaopse OU <0) esak os ae ary ace ld seers Pies ees eo 122 
names of persons written in by voters at the primary election 
Will not Count, for sen, Persons: wl sca dee eee ae eas 124 


straight party votes should not be counted for a candidate by 
DRUID pe saiets caaie nen AG ere eRe Miele Be CE eS doe 129 


INDEX. 


candidate by petition cannot be designated on official ballot as 

@rparty candidate: + taiahree se Coes rele SeTINE oo sees 
BANKS AND BANKING. 

only one depository bond permitted for each bank ........ 

bank deposits subject to control of owner are subject to assess- 

Ment against; hime ..\<aaonsec sepa taes iter eines al arda tes 

the full amount named in the bond may be deposited in a 


239 


129 


depository ‘banke s- 2). crest oes aaa eee iatecs eases 06, ote aad. 135-140 


county funds and private funds of a treasurer cannot be 
mingled in an account in amy bank .........ccesseceeees 
bank, not a depositary, knowingly receiving county funds, 
becomes (a trustee ex malefieio . 5.65.2. osc Sons es cane 
TAxBtION: Of “CAMital BLOCK esses aoreice oN ssetsey ia a hay ¥os,0)s erase 


BEQUESTS. 
rate of inheritance tax: ws... esse ss is sc ened eee daes 
inheritance tax draws 7% interest unless paid within six 
months from date of death of decedent .................. 
bequest of alien of certain amount not taxable............ 
inheritance of grand nephews in excess of $2,000 taxable at 
Deo as Satay wlan ous wre bro eben e erent che 6G le sie el a we On and 


BILLS AND NOTES. 
note with mortgage representing a credit may be offset by 
ebtet ss 5 sal sis s's No ale Ge tetera Mee date ena sae eee 


BOARD. 
majority of a public board necessary to transact business.... 
public board cannot delegate its duties to others .......... 


BOARD OF HEALTH. 
could effect quarantine measures without any adopted rules. . 
board appointed by supervisors should be governed by rules 
mato by the-latter Dogg? Niemi. - sereteitis te oie ee see Siege ales & 
city of second class can quarantine within five miles of the 
corporate limits of such City .....--.. 2. eee eee ee eee eee eee 


BONDS. 
only one depository bond for each bank permitted........ 
legislature may appropriate funds for payment of premiums on 
guaranty bonds of state officers ..........-s eee e eee ecees 
proposition for issuance of school district bonds should receive 
two-thirds vote in order to Carry ....... seer eee ee eeeeeee 
of school district organized under complete act are valid, 
though the amount of tax to be leviex was omitted from 
tHE. DOHC: a. <0: 6:5 Tete eae eens + 5 lees iycae og ars 
time of notice to vote school district bonds 
company which. shall furnish bond to treasurer Need not be 
designated by county board ..........eeeeeseeeeeeeeee 


5 
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road overseer’s bond cannot be fixed at a greater sum than 


THAGRPUOVIGED DY AtBUULO® onus wy eters Da oS S a haeldly ory. 
liability under bonds of members of the county board 


BRANDS AND MARKS. 


duplicate registered stock brands are null and void....... Pa bt § 
BRIDGES. 
railroad company is not required to construct a bridge over 
a stream other than is necessary for its own business........ 14 
expense of constructing bridges on a public highway within 
railroad right of way is borne by the county . .......... " 14 
repairs on a bridge between counties may be contracted for, 
though one of the counties has no available funds .......... 16 


transfer from general fund to bridge fund is valid though 
amount of bridge fund exceeds the amount of the four-mill 


TOPY? passa’: « avidie moa ereia alates a wie aca Rratatenareas Cea sc.aiatay gatas atacain 92 
county is not liable for damages sustained by reason of 
defective bridge built by it within the limits of a city ...... 229 
county may make repairs on a bridge within the limits of a 
OURS cA TNE Poet OL BIEN poe ratiad akvlw: eifat ote dro/n0'aisa'ia: ola tle’. CS wicrs: ava a 229 
city must repair bridges within the city limits ............ 229 


BUCKET-SHOPS, 
storage and delivery facilities in Chicago cannot be used to 


evade the law suppressing bucket-shops ............-s+00% 93 


BUILDING AND LOAN ASSOCIATIONS. 
must pay registration fee graduated by amount of authorized 


CADTERT SEO aid nls Garertiamint tsa ala Oe kbs nan Soke 33 
cannot invest its funds in convertible assets 54 
may loan its members statutory maximum amount secured 

54 


by mortgage on Jandy sii se aes crak pa a dea. 08 eee ne aes 


CANVASSING BOARD. 
county clerk is entitled to $2 a day as a member of board.. 228 


CHILD LABOR LAW. 


eonstruction Of istatntecuspera cn. bia oes wie eh as Nate 88 


CITY CLERK. 
need not m 
sed by 


COMMON CARRIERS. 


separate assessment rolls covering property 
BOW NT CLAF Rome tess ee x ake wid dips bie tee nw, Savin, 159 


ass 


mission 


INDEX. 


telephone companies cannot reduce rates dependent upon 
quantity of service contracted to be furnished 
rates to be charged by express companies ................ 
may demand transportation charges in advance .......... 
destinating carrier not required to advance freight charges 
due: forwarding Carrier cit, Sener eivie selol eueaneisueirs 46) 3 a(-9 8 

may refuse or accept charges on certain commodities 


CONSTITUTIONAL LAW. 
the legislature may make appropriation for the payment of 
premiums on guaranty bonds of state officers 


CONTRACTS. 
two counties may enter into a contract to repair bridges, 
though one of the counties has no available funds .......... 
holder of lease contract is entitled to have the land appraised 
at its full value at the time he asked for the appraisement .. 
county printing contract invalid when second party assumes 
the; dutiesvofva countysOMeer ye srw iiestie so tes Sie se ess vee 
holder of government lease may purchase as much land as 
he has under lease 2.2.2.6... ces sseeessesecsscenscsens 
lessee has no right to sell sand or stone from land under lease 
CONUTACE xcs care te «ais eyed oaks eee RENTS hie sop is wis en ee 
railroad companies may fix time limit for return transporta- 
tion of caretakers of live stock 
where no time limit is designated a railroad company may 
refund cost of return transportation .........-....+eeees 
CORPORATIONS. 

articles must be acknowledged before recording .......... 
on dissolution of agricultural society the land becomes the 
private property of the’association ............+-.+-eee-e 
building and loan associations must pay registration fee 
graduated by amount of authorized capital stock ........ 

shares of county speed association are assessable to holders 
Perea! ve 5 cc aie ce ste. are Gia aa Rca oT Wl Nas, wife et ene ans 0 
building and loan association may loan its members the stat- 
utory maximum amount secured by mortgage on land ...... 
puilding and loan company cannot invest its funds in con- 
Vertible-AsSets 0.06606 sce cee a een ee see etre cee e ee enee 
regulation of rates by state railway commission...........- 
requirements of foreign corporations in order to transact 
PUSINESEs 5 ce5e- so oe Se ds Lee FE ein Pes re eee 
telephone companies cannot give reduced rates dependent upon 
quantity of service contracted to be furnished ............ 
rates for transportation of merchandise by express companies 
reduced by Sibley act «1.2... ee eeee cece eee eee eee te eee 
investment of capital stock of insurance companies ........ 
average capital of grain companies is PRSOSRD DIGS eoiein oiche tee ce 


35 


16 
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railroads need not list property to villages incorporated after 


Mareh | 10 ose ince s Aaa eae RRS Rs Rev ade alo a8 Bp ae we 187 
taxation of capital stock of a bank) .......2.seeeesseeeee 210. 
COSTS. 

of maintaining prisoner committed to jail in default of payment 

of fine not taxable as costs in action in which he was convicted 22 
order of district court taxing costs of defendant’s witnesses to 
county is not binding on county board .........-..e eee 156 

COUNTY. 

railroad company is entitled to damages for land taken for a 
PUBLIC FOAM Ss ie eA Pale wie eS aera alas Pe hws Rack e ae 14 
damages allowed a railroad company for location of highway 
should include expense of constructing bridges, etc. ...... 14 
two counties may enter into a contract to repair a bridge be- 
tween them, though one of the counties has no available funds 16 
not liable to the sheriff for mileage in going to the place of an 
alleged crime in response to a call of a private individual.. 17 
warrants may be drawn upon bridge fund after appropriation 
thereto from general fund 19 
use of road cannot be prevented by erection of telephone poles 32 
shares of county speed association are assessable to holders 
thereof «© 54.0 ssn swre shee 6% ie PH SPST he SLL esa ait Pew Se 40 
sheriff is responsible to the county for the collection of all fees 
for.services rendered by Dim i. 0 sets oe ee ese ess 44-86 
without a poorhouse is liable to a town for expenses incurred 

in: aiding pauper tacts. cai. bas) cere hb ate ws tyhd Dye OWE RCE 52 
printing contract becomes invalid when second party assumes 

the duties of a .countyofflcer .. whi Pee ce ec eee le eee 63 
not required to pay commission on taxes not actually collected 

DY. ITGABUTSE: > aha Pe oi Rte ad La eh SaiglSt e aneighde we le teetel © 66 
what fees the sheriff is required to turn over to the county.. 76 
is liable for compensation of assistant county assessor ...... 80 
precinct officers should be nominated under the primary elec- 
TOD A Wisccs cee Meena AD at eal le ious la we yavedanies mprsvta: Sad 82 
estates of insane persons not compelled to reimburse the county 

for expenses of commitment to asylum ...........¢...... 83 
supervisors should be nominated under the primary election 

URGE Saison asta: Stes Mea aces No <a Whe esebish oie ele Slee 85 
sheriffs are not allowed fees in addition to their salaries.. 86 
transfer from general fund to bridge fund is valid though 
amount of the bridge fund exceeds the amount of the four- 
MAU] DO y se geissdidee Uae a Rede are P eee lb wtdiaiehs clades o's oie 6 dia ome 92 
may be divided into road districts at any time ........ 98-99-128 
highways may be established so as to run in part on a road 
pineady oxistine asicats aitat palaces vevee shay cs we 126 
must, pay jailer’s-compengagtion.,. os siwinsceecdncesvcsevwns 130 


INDEX. 


under township organization has no imperative obligation to 
pay damages for right of way .. 
under township organization if liable op damages of road it 
is discretionary with board to pay them from general fund.. 
funds cannot be mingled with private funds of a treasurer in 
any bank 
funds cannot lawfully be Gennaited ina apa not a depository 
bank 
salary of county judge’ 's assistants payable from fees only. 

expense of keeping a felon, after conviction, in Douglas cone 
MMT hy S Ohare TS es eee ee RE TSG SN hates lela lee ate 
not liable for damages sustained by reason of defective bridge 
built by-it. within the limite of:arelty 02... ee eee ee 
not obliged to make repairs on bridge built by it within the 
dimite of a ellys + ose ia ee ee eaten Sine eee 


COUNTY ATTORNEY. 
failure to qualify anew within statutory time creates a vacancy 
EUMOMDE Sots Ps «5.0. ee RB on hore. « eee 
should not practice before insanity commission in a private 
gsr Ni Tcl 8 gale eh Set eONOPRe Berens i Sry Pere S55 Cate TAMER Sei Rene gees Pee 
in enforcing pure-food law must make and file complaints. . 
forfeits office by establishing a residence in another county. . 


COUNTY BOARD. 
board of health should be governed by rules made by super- 


visors 

may make appropriation to the agricultural society for the 
construction of buildings on the fair grounds ............ 
may raise or lower assessment on any and all classes of 
property 


may divide the county into road districts ................ 
may fill vacancies caused by division of county into road 


Mistricts: 225i cia cteks Dy. dee MMos sarees 8 oe ae Tae ae TEION 
may redistrict the county at amy time .............. 98-99 
should require from government lessee deposit of money to 
cover expenses of appraisal of land ............ essen eee 
has discretion to pay road damages from general fund, in 
county under township organization ..............0eeees 
given jurisdiction to open a section line road by notice pub- 
lished: fra We wsepapel 25s cclvcmeetetrss Cee a eiclne wis acon oe oo 
authorized to remove county treasurer from office for mis- 
CONGUCE < 35 00s 6 6 cask epee ape ae ey © ieee d anche 6 lena ate 
has no authority to designate the company which shall furnish 
bond. toca county treasUner sic. sa eee ne ere de deals oes eae’ 
may subsequently ratify what it might have done in first 
AMStANCE we eee epee gett e mae ee ee ren ene 


has original jurisdiction over all claims against the county. . 


136 


164 
203 
213 


96 


-128 


150 
156 
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not bound by order of district court taxing costs of defendant’s 


Withesses. to TROT COMMIS” <0 < a's s.sis.} speeie Saisie 6s Setele es Slain 156 
cannot fix wages to be paid by road overseer for labor on roads 183 
_ has no power to fix road overseer’s bond at a greater sum 
than that provided.py statute: ... .-<acuca/st wis 6 oe agra dead s Sos. 183 
cannot remit interest or any part of taxes . .189-202 
may strike personal taxes from tax-list .................. 194 
vacancy in office of county attorney may be filled by board.. 213 
cannot locate a road through an orchard not on section line.. 217 
members who voted appropriation to make repairs on a bridge 
within the limits of a city, are not liable on their bonds for 
BUCH ACHON oo. Sap Peres ed s ba cee eu ds kele oe eb datee gay wale 229 
COUNTY CENTRAL COMMITTEE. 
cannot make nominations which were not made at the 
PRIMAL, Wass Has Sessa es aew etree ae De ae stoi p sie wearers 124 
COUNTY CLERK. 
need not make separate assessment rolls covering property 
Aasensed, by, city: Clark avis, cris sin a ay's 3'5)a a ve hare PETES oe ee 159 
entitled to $2 a day as a member of the canvassing board .... 228 
COUNTY COMMISSIONER. 
should be nominated at the primary election by voters of his 
CIS TPIGE MONLY? oo ea eecern tees Sas. Ooo, Brhcesers a w/e Try rr Poa 102 
at primary election candidate to fill vacancy cannot also be a 
Candidate for Tosular Ter ies aie r- wie us pias ole .o a0 wine wa wee 216 
COUNTY JUDGE. 
may retain fees, to extent of deficiency of annual compensation, 
collected by him but earned by predecessor ................ 3 
prohibited from drawing papers to be filed in his court, except 
AS PTOWIGAA Ne AAT Pals wr ee eon oo 4 e-i alee ows wee WEN 72 
acts as examining magistrate in case against keeper of 
MAMPINE ROUSSE chee Meee ea lee ss es oe vee eed ne wee cee we Lae 
assistant’s salary should be paid out of fees of office ....... 169 
COUNTY: SUPERINTENDENT. 
present incumbent must qualify anew if he retains his office.. 141 
certificate of election cannot issue to a person ineligible at time 
OL QO CU OT is sate lvls ai nin 0. Ee v's pas 99 010. aie ge see 141 
must hold first grade county certificate at dima of his election 141 
WOYIN OL OMICS 5. cca s-elss « sR Ss a ac8 4. acevo» sfaseeeeees 215 
COUNTY TREASURER. 
may attach surplus from tax sale for payment of personal 
ABROB s. » lala 5:5 xig Spleens eee TERE NTE a oe Sel ae eels ess ead 10 
cannot collect from county commissions on taxes not actually 
66 


collected: Wy “Din a. sa iatire nares e stasis eae sa oie c/e'r, od penn & wale 
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may deposit with a depository bank the full amount named in 
the bond ....... wo hive lactate aaa. £ ms SReRMASEN RT aol 9 [u,0'6 SF 6: ncae se 135-140 
may charge non-resident, who applies by letter, $1 for redemp- 
tion certificate: 60... 66sec eseesess Vascesscese woosensce 188 
guilty of misconduct and subject to removal for depositing 
funds in a bank not a depository bank ................. vse AG 
cannot mingle public funds with private funds in a bank .. 146 
liable for principal and interest on county funds deposited in 
a bank not a depository bank ...... PEaP suet sls. ola weacene wi iereneie vs ote. 146 
county board has no authority to designate company which 
shall furnish bond to treasure .......6csceceecscceeesece 149 
fee for making tax deed should be taken out of purchase price 184 
redemption from tax sale cannot be made for less than amount 
typ ‘Of deores, eter As. vase elioale siete Rives v avers asks wta, 4 a see 208 
COURT. 
district court has no jurisdiction to transfer land to the state 
under a statute suspended by treaty ......c..ceccesscvioes 25 
CRIMINAL LAW. 
storage and delivery facilities in Chicago cannot be used to 
evade the law suppressing bucket-shops .........esseseeee 93 
state is liable for expense of keeping a felon after conviction.. 100 
state is liable for sheriff’s expenses in corveying a convict 
to: “they penitentiary sre wires, o's oye nw bre 9 6, Soa te o30v0, wnat ae 100 
in prosecutions for gambling county judge acts as examining 
magistrates is os Vs TE eo ee eee ee 112 
order of district court taxing costs of defendant’s witnesses to 
county is not binding on couny board 5 156 
&-BlGt BIBOWINS 4s a, AOLEET Mis sc crete tt n614, 92s 0.9.00 bes eres 171 
expense of keeping a felon after conviction in Douglas county 
JB ceisita a6. ore arso8 so -arid; ogeyed, ose tw RIDE SN a Oa oT wwe Ss iac esa e lets 174 
lottery embraces the elements of consideration, chance and 
DUI ZO ins ie $itcei woes ae. 0 vd orepaiarials aN mITEEEREMAL Sy. weiss a'a ocd. pieca Gla a isc 206 
D. 
DAMAGES. 
railroad company entitled to damages for land taken from 
right of way for public road ....... AU A Oe eee 14 
damages allowed a railroad for the location of a highway 
should include expense of constructing bridges, etc. ....... 14 
county under township organization has no imperative duty 
to pay damages for right of way ..... Brats: xan 's wielWiaNS, a5, ssajches LAG 
DECEDENTS. 
Tate.of tax-onia devise, Symes © copies << oc eee ne aso oielee 60 
property of deceased should be listed by administrator .... 193 
property of deceased is subject to payment of tax lien .... 194 
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a 


personality is taxable by executor at the place where he lists 


his personal property for assessment ......-..-+eeeeeeeee 207 
DEPOSITORIES. 
only one depository bond for each bank permitted .......... 12 


county treasurer may deposit with depository bank the full 
amount named in the bond 135-140 
county funds cannot lawfully be deposited in banks other than 


GepPOSItOVies, 0. ew iac vere reeeccseeesececesesssosesees 146 
DESCENT OF PROPERTY. 

py treaty a citizen of Prussia may inherit and sell lands .... 25 

dower of widow is subject to inheritance tax .............- 92 

British aliens may inherit property of an intestate in Nebraska 

“for purpose of disposing of the sarhe ........... picasa d 218 


DISTRESS WARRANT. 
service of warrant cannot be imposed on sheriff .. 
officer is not entitled to fees until collection is made 


DOWER. 
pubject to imheritance tax 2... cece cece ete cnn ecw eee a $8 
E. 
ELECTIONS. 
proposition for issuance of school district bonds should receive 
two-thirds vote in order to carry ............ eee secre eens 37 


notice of election omitting amount of tax to be levied does 
not invalidate bonds of school district organized under com- 


plete act ... cece cece reese eee eee Hebe Xe ee 8 Fe eee a bite 39 
precinct officers should be nominated under the primary elec- 
CHORL TAW Geen ike eee ER late FTEs oe dielp Stouts eee 82 
supervisors should be nominated under the primary election 
TOW 9 Fo suse wane mi sig wes Oye ans is +m e Sine e- Feo eisinl oa we eae ere § 85 
payment of filing fee under primary election law ....... 7 ot 
at primary election county commissioners should be nominatad 
by voters of their respective districts ..............eeee00e 102 
nominations at primary election cannot be made by writing 
names on the primary ballot’. ............eseeeceuee see 108 
fusion candidate at primary election is required to pay but one 
filinte- fee) -Ph 2, nea inte & Senate wales ate wel vint Be ore eee 103-110 


sample ballots are not to be printed for the primary election 104 
number of primary ballots should be determined by officers pre- 

PAINE AAMC: 2.5 See qerlertats 2.6 wlakebied mobielstalalet sah hie -ohStSie 104 
how candidates may get their names on the primary ballot. 105-108 
candidates may withdraw their names at any time before the 

primary ballot is made up ........... ReteeRrend + Sea 108-110 
separate ballots for each political party should be printed .. 108 
canvassing votes at primary election ............ 108-110-129 


INDEX. 


a person may be the candidate of several parties regardless 
of affiliations 
instructions to voters at primary election the same as those at 
MPONETal MGlBSC GN = ic epee oe ag ea a ae ee sis 6 ee ew 
a candidate may have his name placed on several party tickets 
at prismnrx selections ses, os son pemanitoct ae S56 4 a besaciug ss viele we 
a refusal to state party affiliation when registering debars 
elector from voting at primary election ................ 
registration board should sit on day of primary election .... 
candidate having five days within which to discover omission of 
his name from primarry ballot by mistake of printer has no 
VEIMOdY: At: LAW: 550s. stay Mio totale RENN e fe 55 SPR GAP tla Frat 
candidate may have his name placed upon the general election 
ballot: by. petitions = 2515 sao s aerate Re er arelen Nileie a ee ark hale ® 
county central committee cannot make nominations which were 
not made: at. the primegy Scat aoc tak Veils 30. le Fee 
at primary election, nominations are not made by voters writ- 
ing in names of persons . . 
defeated candidate at primary election may be nominee for 
same office at general election by petition of electors ........ 
straight party votes should not be counted for a candidate by 
POttilON a ise iste s o-scs Go <a Mas Se waa wah whee 
eandidate by petition cannot be designated on official ballot as 
& party candidate: <n etieiats ¥ Ss SME Ue-6 seo ede Fie oe case 
time of notice to vote school district bonds 
at primary a candidate to fill vacancy cannot also be a can- 
didate for the regular term ...... Einintal g's we as teydyotonrun ater’ 
nominee by petition at primary must file acceptance within 
5 days after application of electors has been filed .......... 
presitential electors shall be nominated by each congressional 
RSET GG oe hoe! ayo-¥.0.< Se ratare eye 0 Din eA Gey oe S.v.d.-0 ate eho lalene are 


ENLISTMENT. 
expiration of private soldier’s term 
expiration of commissioned officer 


EQUALIZATION. 
board may raise or lower assessments on any and all classes 
GL PTOV ELEY oi :0:3 5:0 1h fobe sta GS i's wie iy wl acon eve ays ce 


EXECUTION. 
homestead of convict valued at less than $2,000 not subject to 
a judgment in the nature of a penalty ............. 5000 eee 


EXECUTORS AND ADMINISTRATORS. 
should list property of deceased in his name as administrator 
administrator has a lien on property of deceased for taxes 
thereon 22.2 eee ee eee veervcevees SSSI ME w NG sodav sh elil eS. 2 3-4 
should list personal property of deceased at place where he 
lists his own ...........3. FEI ICTR ICL a UR Car are eee 


108 


78 
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EXPRESS COMPANIES. 


general special rates reduced by Sibley act ................ 160 
rates for transportation of money not reduced by Sibley act .. 160 
special contract rates not reduced by Sibley act ............ 160 
rates on all merchandise weighing more than one pound is 
peduced' 25%: by Sibley Act... so vos Sieve elt eels Tee ee Se 160 
F, 
FEES. 
earned by predecessor, collected by incumbent, may be retained 
to extent of deficiency of annual compensation ............ 3 
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of clerk of insanity commission regulated by statute........ 24 
building and loan associations must pay registration fee, grad- 
uated by amount of authorized capital stock .............. 33 
sheriff is responsible to the county for the collection of all 
fees for services rendered by him ...........cce cee eeuee 44 
talesman responding to notice of sheriff is entitled to fees as 
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what fees the sheriff is required to pay to county treasurer.. 76 
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payment of filing fee under the primary election law...... 91 
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use of road cannot be prevented by erection of telephone poles 
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by notice published in newspaper ...........-eeeeeseeeees 
county under township organization has no imperative obliga- 
tion: tocpay damages Lor BerOmtiss atembe tee oe) so aaa steve easyer ab 
land owner, within reasonable time after actual notice of 
appropriation of his land, may recover compensation ....... 


special tax cannot be levied to pay debts incurred previous 
to enactment of statute authorizing same ................ 
deduction of railroad right of way from adjacent property 
fornpurpodes) of assessiMent (2 seus ee tee et owe ove wv bee ees 
wages to be paid for labor on roads are not fixed by county 


BOGE pa eveset ae Shes. 6s ve: tee See si scF ee n'o ep ble bmw dass s 
orchard not on a section line cannot be taken by county board 
fOr a TOAD shoals s+ aed piece Ene tine ele Se 4 ss oe Hee 
objection to opening a road may be reviewed on error to 
GIATPICE COULE. oc... 2 oss se eee eae Ges wip ls Sivtendts 


HOME FOR THE FRIENDLESS. 
absolute conveyance of land does not prohibit state from using 
the land for other purpOseas Safe mrsentees alse 05 ois Sie a A dio ae trecs 


HOMESTEAD. 
improvements are taxable as personal property .......... 
‘ of a convict valued at less than $2,000 not subject to a judg- 
ment: in the nature of a-penalty joes»... =. oles 


249 


35 


149 


136 


182 


250 INDEX. 


I. 
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on government homestead are taxable as personal vEOpErey 
county board may appropriate funds for construction of build- 
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state is not obliged to compensate matron for services unless 
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LANDLORD AND TENANT. 
holder of lease contract of school lands is entitled to have 
land appraised at its full value at the time he asked for the 
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MUNICIPAL CORPORATIONS. 
city of the second class can quarantine within five miles of 


the corporate. limits: of such city c4s 2... eee tee css 5 
board of health could effect quarantine measures without any 
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county judge may, to extent of deficiency of annual compen- 
sation, retain fees collected by him but earned by predecessor 3 
county treasurer may attach surplus from tax sale for payment 
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sheriff not entitled to mileage in going to the place of an 
alleged crime in response to the call of a private individual.. 17 
fees of clerk of insanity commission regulated by statute.... 24 
legislature may make appropriation for payment of premiums 
on guaranty bonds of state officers ...........0.eeceeee 35 


auditor unauthorized to. draw warrants on appropriation of 
1905 for claims contracted after April 1, 1907 ... 
for services rendéred by him: >. .0. 06. cece eee ew 
county treasurer cannot exact from county commissions on 


taxes not actually collected by him 1............-....4- 66 
a county judge is prohibited from drawing papers to be filed 
in his own court, except as provided by law.............. 72 
what fees the sheriff is required to pay to county treasurer.. 76 
county assessor may appoint an assistant .............005 80 
county assessor not eligible to succeed himself ............ 81 
county assessors should be elected in 1907 and every four 
years thereafter 81 
precinct officers should be nominated under the primary elec- 
tion law 82 
supervisors should be nominated under the primary election 
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sheriffs are not allowed fees in addition to their fixed salaries 86 
payment of filing fee under the primary election law ...... 91 
at primary election county commissioners should be nominated 
by voters of their respective districts ....... 00000 e eee eee 102 
county judge acts as examining magistrate in case against 
keepers of gambling houses ...........ceceec eves enee 112 
county treasurer may deposit with a depository bank the 
full amount named in the bond .................. 135-140 
county treasurer may charge non-resident, who applies by 
letter, $1 for redemption certificate ...................04. 138 


county superintendent must qualify anew if he retains his office 141 
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county treasurer subject to removal for depositing public 
funds in a bank not a depository bank 
county treasurer cannot mingle public funds with private 
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county treasurer liable for principal .and interest on funds 
deposited in a bank not a depository bank ..............65 146 
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secretary of state must approve and countersign salary vouch- 
ers of state officers and employees ...........ccceecceeee 
county and city clerks need not make separate assessment rolls 
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county attorney should not practice before insanity commission 
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term of office of county superintendent ...............-+- 
county clerk is entitled to $2 a day as a member of the 
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purchased outside of state and brought into the state for 
private consumption must be inspected 
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majority of public board necessary to transact business... . 
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government lessee should deposit expenses of appraisal of 
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PAUPER. 
a county without a poorhouse, is liable to a town for expense 
incurred in aiding a pauper 
PERSONAL PROPERTY: 


surplus from tax sale may be attached for payment of tax on 
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improvements on homestead are taxable as personalty.... 


bank deposits subject to control of owner are assessable 
against him 
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taxes on personalty may be stricken from the tax-list ... . 194 
assets of decedent is taxable by executor at the place where his = 
personalty is assessed 207 


grain stored on a farm should be assessed where owner reales 207 
tax on stock of goods sold and transferred becomes due imme- 
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PETITIONS. 
necessary allegations for appraisal of government land...... 118 
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PRECINCTS. 
officers should be nominated under the primary election law 82 


PRESIDENTIAL ELECTORS. 


should be nominated by each congressional district ........ 222 
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PURE-Food. 5 
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contents, weight or measure, must be stated on outside of 
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QUARANTINE. 
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RAILWAY COMMISSION, 
has power to prescribe rates to be charged by railway com- 
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to its taking effect ... 1... eee ere eee treet teeter eens os 
has power to prescribe rates to be charged by express com- 
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should be allowed damage for expense of constructing bridges, 
grading, etc., in location of a public road ...............- 
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railroad company is entitled to damages for land taken from 
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deduction of right of way from adjacent property for purposes 
of assessment 
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board should sit on day of primary election ............. = 
RELIGIOUS. DENOMINATIONS. 

real estate may be appropriated for school purposes ........ 
REVERSIONARY INTEREST. 


no reversionary interest in deed of conveyance of land con- 
veyed to state for Home for the Friendless .............. 


ROAD DISTRICTS. 
by whom vacancies in office may be filled ................ 
offices become vacant when county board divides the county 
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may be created by county board at any time ........ 98-99-128 
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enactment of statute authorizing same .................% 183 
ROAD OVERSEER. 
bond cannot be fixed at a greater sum than that provided 
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wages for labor on roads cannot be fixed by county board.... 183 
S. 
SALES. 
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SCHOOL LANDS. 
holder of school land lease contract is entitled to have land 
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before recording articles of incorporation secretary must 

require acknowledgment of same ........0..00eceeeeuee 11 

does not usurp authority by approving and countersigning 

salary vouchers of state officers and employees ............ 157 
SHERIFFS AND CONSTABLES. 

not entitled to mileage in going to place of an alleged crime in 

response to the call of a private individual ................ Ave 

sheriff is responsible to the county for the collection of all fees 

POLMSICVICOR. FOMCOLSO 2M) AML 1.4 once ses [so Fels csieo ie ie lt oak 44-86 
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sheriffs are not allowed fees in addition to their salaries.... 86 
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SLOT MACHINES, 

which permit the element of chance in their use violates 

the gambling laws 171 
STATE. 

absolute conveyance of land does not prohibit state from 

using the land for other purposes .................+2.05 8 
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of purchase and supplies, except in instances provided by 
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public property not taxable by municipality .............. 176 
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STOCKHOLDERS. 
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upon dissolution of agricultural society, where no public 

aid has been received, real estate vests in the stockholders... 13 

shares of county speed association are assessable to holders 
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STUDENTS. 
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SUPERVISORS. 
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SUPPLIES. | 
for state institutions must be purchased by board of purchase 
and supplies, except in instances | provided by statute ...... 20 
SURETY BONDS. | 
funds for payment of premiums on bonds of state officers may 
be appropriated by the legislatu JO verte e ence renee ences 35 
SURETY COMPANIES. | 
company which shall furnish bond to treasurer need not be des- 
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TALESMAN. 
is entitled to fees as a juror, though not sworn in at any time 51 
TAXATION. 
assessment increased by value of, construction of building .. t 
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surplus from tax sale may be attached for payment of per- 
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dower of widow is subject to inheritance tax 
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boundaries have been changed ......... cc cs es eeeceeenee Pee hj 
county treasurer may charge non-resident, who applies by let- 
ter, $1 for redemption certificate 1... 0.0. .e emcee cccee » 138 
service of distress warrant cannot be imposed on sheriff .... 140 
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inheritance tax draws 7% interest unless paid within six 
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TAX DEED. 
fee for making deed should be taken out of purchase price .. 184 
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TAX LIEN. 
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TELEPHONE COMPANIES. 
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TIME. 
of notice to vote school district bonds .................6. 
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